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FOREWORD 


This issue constitutes the second and last part of the final symposium in a series 
of three symposiums, contained in four issues of Law anp ConTeMPoRARY ProsBLeMs, 
dealing with matters closely related to war contracts. The first, on Excess Profits 
Taxation, appeared toward the end of 1943; the second, on War Contract Rene- 
gotiation, was published in January, 1944, though designated the Autumn 1943 
number; the third, on War Contract Termination, came out in two parts of 
which Part I was published in the Winter, 1944, issue (appearing in March, 1944). 
Part I contained the following articles: 

The War Adjustment Problem, by Cecil E. Frazer (Harvard Graduate 

School of Business Administration) 

Policies and Procedures for the Termination of War Contracts, by Leon 

Malman (War Department) 

Problems Arising Out of the Subcontractor Relationship, by John S. Carter 

(Radio Corporation of America) 

Company Settlements, by Allen W. Maddren (Research Institute of America) 
The Role of Congress in Contract Termination, by Bertram M. Gross (War 

Contracts Subcommittee, Senate) 

The discussion in this issue opens with an historical examination of the World 
War I experience in the termination and settlement of war contracts. The authors, 
Messrs. Gromfine and Edwards, both now in the armed forces, have explored much 
original-source material which offers interesting comparison with World War II 
problems and techniques. 

In the following article, Mr. Dundas Peacock, of the Elliott Company, discusses 
an aspect of termination frequently of the utmost importance to the war contractor, 
as well as the Government—the accounting problem. While this was written before 
the actual passage of the Contract Settlement Act of 1944, there is nothing in that 
Act which invalidates his discussion. 

Labor’s concern over the policies and procedures in termination of war con- 
tracts, as well as over general post-war job security, is set forth in the next article, 
by Mr. Boris Shishkin, economist of the American Federation of Labor. Many 
of the points he raises will probably be covered in future legislation necessary to 
supplement the relatively narrows scope of the Contract Settlement Act of 1944. 
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Two articles are devoted to the disposition of properties released from military 
requirements. This topic has so many ramifications and is at present so embryonic 
that any over-all discussion is necessarily exploratory at this time. “Disposition of 
Federally Owned Surpluses,” by Clifton E. Mack, Director of Procurement, Treas- 
ury Department, is essentially of this exploratory nature. Further legislation can be 
expected. Major Christoffer’s article, “Disposal of Contractor-owned Property on 
Termination,” narrower in scope, is of practical interest to both war contractors and 
contracting officers in its discussion of detailed procedure. 

Although the subsequently passed Contract Settlement Act of 1944 will result 
in certain changes in the machinery set up to handle the claims and settlements 
arising from contract terminations, the article on “Administrative and Judicial 
Machinery” by Mr. Maddren of the Research Institute of America indicates what 
is probably the basic structure of forthcoming, as well as of presently existing, 
mechanisms. 

Senator James E. Murray, Chairman of the War Contract Subcommittee of 
the Senate Military Affairs Committee which conducted extensive hearings on 
bills concerning contract terminations, gives an enlightening commentary on the 
Contract Settlement Act of 1944 (approved July 1, 1944) in the concluding article 
of this symposium. His comments are particularly significant in view of the fact 
that this Act substantially reflects the contents of the bills which he had introduced. 

It is regretted that circumstances have forced the periodical to abandon the hopes 
which it had entertained for including in this symposium articles on interim financ- 
ing and on integration of termination policies with other governmental post-war 
objectives. 


E. R. Larry. 




















TERMINATIONS AFTER WORLD WAR I* 


I. J. Gromrinet AND J. DonALD Epwarpst 


In the determination of effective policies and procedures for the termination and 
settlement of war contracts at the cessation of hostilities, nothing would be more 
foolhardy than a failure to profit from our experience with this problem after the 
first World War. We cannot afford to repeat mistakes made the last time; nor 
can we ignore policies and procedures which proved successful. 


To be sure, the situation which prevailed after World War I differs in certain 
respects from that which is likely to obtain after the present war. Most important is 
the fact that the magnitude of the contract termination and settlement problem was 
much smaller than it will be this time. As contrasted with the 50 to 100 billion 
dollars of cancellations anticipated after this war there were only about 8 billion 
dollars of cancelled contracts after World War I. The number of contracts in- 
volved, and the number of companies and wage earners affected was also con- 
siderably smaller. The volume of industrial conversion completed at the time 
of the Armistice was relatively small, and the burden of reconversion was cor- 
respondingly light. As a consequence of these contrasts in magnitude the whole 
issue of speed in the settlement of contract claims was definitely less important 
than it is likely to be this time. 

In addition, some of the technical problems likely to militate against rapid 
settlement of war contracts this time were not present in World War I. Outstand- 
ing among these is the Government's present obligation to remunerate manufacturers 
for “anticipated profits,” .e., profits that would have been earned if the contract 
had been completed. During the last war, as we shall see, the Government denied 

*The opinions expressed in this article are those of the authors and do not necessarily represent 
the views of the Bureau of Labor Statistics. At the same time the authors wish to acknowledge with 
appreciation the use of a large amount of factual material prepared in the Post-war Division of the 
Bureau of Labor Statistics. The authors also wish to thank the National Archives. The major portion 
of the data upon which this article is based was obtained from the War Department and Justice Depart- 
ment Divisions of the National Archives. 

+A.B., 1940, University of Buffalo; Harvard Law School, 1940-42; George Washington University 
Law School, 1942-43; Associate Economist, Bureau of Labor Statistics, Department of Labor (on leave 
in service with the armed forces). Author of various reports for the Bureau of Labor Statistics, including 
“Financing Small Business,” “Size and Concentration in Twenty-five Manufacturing Industries.” 

t Ph.B. in Economics, 1939, University of Wisconsin; Associate Economist, Bureau of Labor Statistics, 
Labor Department (on leave in service with the armed forces). Author of the following reports for 
the Bureau of Labor Statistics: “Termination Clauses in Ordnance Contracts, 1918,” “Evolution of War 
Contracts, 1917-1918,” “Cancellation of War Contracts: Plans and Practices, 1918-1920,” “Settlement 
of Claims Under Cancelled War Contracts, 1918-1926.” 
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its responsibility for these profits, thereby obviating difficult problems of calcu- 
lation. 

On the other hand, progress has been made in certain directions which should 
help us to avoid some of the confusion and delay we experienced the last time. 
Government contract procedures are much more standardized. ‘Termination and 
settlement clauses are much more explicit. Advance preparation of accounting 
records by contractors, allowing for rapid determination of amounts due, has been 
encouraged; and, most important, there has been a much earlier and more wide- 
spread appreciation of the importance of the problem. 

In spite of these points of contrast, the fundamental issues and problems in the 
termination and settlement of war contract claims are sufficiently comparable 
as between the two situations to justify a careful scrutiny of our experience after 
World War I. Such is the task of this article. 


THe ProcurEMENT ProcRAM AND THE Economic ScENE AT THE 
TIME OF THE ARMISTICE 

Underlying the termination problem at the close of the first World War, and 
basic to an understanding of both the Government’s and industry’s approach to that 
problem, were the developments in Government procurement of war material dur- 
ing the eighteen months in which the United States participated in the hostilities. 
In April 1917, when the United States became a participant in hostilities, industry 
was already surfeited with orders. Months earlier, the Allied Governments sev- 
erally had established buying missions in the United States. When they came, 
they found few industrial plants prepared to manufacture war goods. By offer- 
ing contracts at attractive prices, they persuaded businessmen to erect plants, train 
personnel, and undertake production of munitions. Indeed, some entrepreneurs 
organized entirely new companies in order to secure and fulfill these contracts. 
The heavy industries, which had been on the edge of a depression when war was 
declared in Europe, became increasingly active; and industrial workers, who had 
faced unemployment, secured steady jobs and relatively high wages. 

Nor was this development confined to the heavy producers goods industries, for 
the Allied buying missions also purchased large quantities of food and clothing. 
Exports of breadstuffs, for example, increased in value from 310 billion dollars in 
1914 to 472 billions in 1916; exports of meat, from 138 millions to 279 millions; and 
exports of manufactures. of cotton from 50 millions to 129 millions. 

Secondary repercussions upon the economy were soon evident. Industrial work- 
ers with steady incomes purchased larger quantities and better qualities of food. 
These and other factors contributed to prosperity for agriculture. Prosperous mu- 
nitions workers and farmers, together afforded an active market for consumers’ 
goods. Manufacturers of these goods were stimulated by this new demand to 
higher levels of production. By April 1917, therefore, the manufacturing capacity 
‘of the nation was largely occupied, and supplies of raw materials, finished products, 
and labor were becoming increasingly scarce. 
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The war demands of the United States after April 1917, were imposed upon this 
saturated market. While some preliminary work on ways -to fill possible war 
requirements had been begun by the Council of National Defense the initial 
attempts were somewhat disappointing. At first, emphasis was placed upon secur- 
ing the needed output of war goods without restrictions on production or the 
flow of required materials. Congress authorized the President to allow the heads 
of buying agencies to forego the usual competitive bid method of letting Govern- 
ment contracts, and to negotiate directly with manufacturers.1 This measure, by 
itself, however, could not do the job. Chaotic competition between the Allied buy- 
ing missions and the United States, as well as between different procurement 
agencies charged with the purchasing of similar items, ensued. The result was a 
a sharp rise in the prices of military goods without an adequate increase in pro- 
duction. 

Gradually the Government undertook to channelize productive activity into 
war work. Restrictive regulations were imposed upon industry by the War Indus- 
tries Board, the Food Administration, the Fuel Administration and other war 
agencies. The first of these, the War Industries Board, was especially active. It 
directed supplies of materials to war uses through priority and allocation regula- 
tions, and prevented wasteful use of scarce raw materials by conservation and cur- 
tailment orders. 

Although dwarfed by the astronomical size of our present production program 
the procurement activity of World War I was of major proportions. The War 
Department contracted for at least 22 and possibly more than 24 billion dollars 
worth of munitions between April 1917 and November 1918; the Navy for about 
3 billions in the same period; and the Emergency Fleet Corporation (World War I 
equivalent of the Maritime Commission) for another 3 billion dollars. Less im- 
pressive, but still large purchasers, were the Grain Corporation and the Sugar 
Equalization Board. Especially significant is the rapid rate of growth of the 
procurement program. Contracts let by the Ordnance Department of the War 
Department, for example, totalling about 1.5 billion dollars as of December 1917, 
had increased to about 6.5 billion dollars by November 1918. In both the War and 
the Navy Departments, procurement in 1918 more than doubled that of 1917. 

Only scattered bits of information as to the number of contractors involved in 
production under these contracts are available. Under its steel ship program alone, 
the Emergency Fleet Corporation dealt with approximately sixty shipyards scattered 
along both coasts, the Gulf of Mexico and the Great Lakes.? It is reasonable to esti- 
mate War Department contractors as numbering at least 50,000. 

As is true at the present time, a vast number of subcontractors and material- 
men provided the holders of war contracts with raw materials, component parts 


*On the day war was declared the President transmitted this authority to the War and Navy 


Departments. 
*ReporT oF Director GENERAL CHARLES P1eEz TO THE BoaRD OF TRUSTEES OF UNITED STATES 
SHrppinc Boarp, EMERGENCY FLEET CorporaTIOon (1919), Exhibit 4. 
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and other services. While no specific statistics are available, we have the state- 
ment of the Secretary of the Council of National Defense that “the end of the 
war found the United States as complete a military machine throughout its whole 
industrial and economic life as the world has ever seen.”* 

The economic implications of this procurement program, while obviously less 
extensive, were not unlike those which we have witnessed this time. Some con- 
version of industrial plant was necessary. When the United States entered the 
war less than twenty companies were engaged in the manufacture of ordnance 
supplies, and they were all occupied with contracts from the Allied Governments.‘ 
The Ordnance Department had to engage the services of many more manufacturers. 
It turned to the so-called heavy industries. Locomotive works were given contracts 
for the largest tanks; automobile firms received contracts for light tanks, machine 
guns, and airplane parts; similar changes were required to a lesser extent of farm 
machinery manufactures, foundries, and ¢ngine works. Other manufacturers 
possessed equipment immediately adaptable to war production. Rug makers, for 
example, turned to the production of heavy cotton duck, blankets and certain 
machine gun parts with little change in their existing equipment. 

In the last war the bulk of war manufacturers were located in the northeastern 
section of the United States. Especial concentrations existed in Massachusetts, New 
York, Pennsylvania, Connecticut, New Jersey, and Ohio. Manufacturers in these six 
states, together with those in Illinois, Wisconsin, Michigan, and Indiana, received 
g0% of all War Department contracts let in 1918. The ship building programs 
of the Navy and the Emergency Fleet Corporation, of course, stimulated activities 
in all of the coast states as well as those along the Gulf of Mexico and the Great 
Lakes. Not until late 1918 was any concerted effort made to spread contracts 
geographically so as to stimulate industry in the South and the central West. 

This concentration of war production in a few states, together with the cur- 
tailment of production of civilian goods tended to draw new workers from other 
sections to the war production centers. Bridgeport, Connecticut, for example, 
swelled in population to about four times its pre-war size. Boom conditions affected 
other cities like New Haven and Lawrence, Connecticut; Buffalo and Kingsport, 
New York; Brunswick, Georgia; Gary, Indiana; Cleveland and Dayton, Ohio; 
Bay City and Detroit, Michigan; Oakland, California;—to name just a few. In 
some instances, new cities sprang up around newly constructed war plants, such 
as the bag-loading plant at Nitro, West Virginia. These developments gave rise 
to problems of labor pirateering, wage rate adjustments, and housing conditions, 
all of which have become sadly familiar during the present war production program. 

In the fall of 1918 the war effort was driving toward its climax. The procure- 
ment programs of the War and Navy Departments were geared to an all out 
offensive for the Spring of 1919, when the Expeditionary Force in Europe was 


® Grosvenor B. CLARKSON, INDUSTRIAL AMERICA IN THE Wortp War (1923) 9. 
“Report OF CHIEF OF ORDNANCE, 1918. 
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expected to number five million men. The regulations of the various war agencies 
affecting industry and labor became increasingly strict in an‘ effort to divert the 
maximum possible production to the most critical war needs. With the attention 
of the nation focussed on war, little time or thought was directed toward the prob- 
lems that might be brought on by peace. 

Suddenly the enemy forces began to disintegrate. Late in October 1918, Bul- 
garia sued for peace. On November 8, 1918 the “false” Armistice thrilled the 
nation. On November 11, hostilities ceased. 

At this time, the War Department had more than 30,000 contracts outstanding. 
The Navy and Emergency Fleet Corporation shipbuilding programs were just 
coming to maturity. Few ships had been produced under this latter agency, but 
now when peace had come the many building ways constructed under war con- 
tracts were laden with partially completed vessels. Billions of dollars worth of 
goods—about nine billions under the War Department contracts alone—were called 
for by outstanding war contracts. 

But the World War was fought as the “war to end all wars.” Munitions would, 
therefore, have little or no value in the future. The country could ill afford to 
allow costly raw materials to be processed into worthless war goods. Yet, while 
the advance of our armed forces could be brought to a halt with a single command, 
terminating the huge production program behind these forces was far more difh- 
cult. The cancellation of war contracts, and the settlement of the resulting financial 
claims, gave rise to legal, administrative, and economic problems, inherently com- 
plex, and often involving conflicting objectives of public policy. 


Lecat Bases oF TERMINATION 

An initial complication arose from the lack of a single uniform legal basis upon 
which the right of the Government to cancel war contracts and determine its en- 
suing financial liability could be predicated. War contracts fell into three principal 
groups: viz. (1) those containing specific termination clauses, reserving the Govern- 
ment’s power to cancel under certain contingencies, and setting forth, in various 
degrees of detail, its liabilities in the event this contractual prerogative was exer- 
cised; (2) those falling into classes of war contracts in which statutes specifically 
vested the power to terminate and settle under certain conditions in offices of the 
Government; and (3) those in which there was neither specific contractual nor 
statutory authorization for termination. 

The widespread use of a standard termination clause might have facilitated the 
termination and settlement process. The basis of settlement would have been 
known in advance. Contractors could have maintained suitable records, readily 
accessible at the crucial time; and the Government could have planned beforehand 
for uniform and speedy administration. Unfortunately, however, the virtues of a 
standard termination clause were not appreciated until September of 1918, too 
late for it to have served as a basis for the establishment of general termination 
and settlement policy. 
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Contracts in use when the war began contained only termination clauses pro- 
viding for cancellation in the event of breach by the manufacturer. Soon after the 
United States entered the war, the Ordnance Department began experimenting with 
a simple termination provision. This clause merely authorized the Chief of Ord- 
nance to cancel the contract if the war ended or if he anticipated the war’s end. 
It was silent as to the basis of settlement. 

From this simple beginning the Ordnance Department began elaborating and 
refining its termination clause. By early 1918 the clause used in Ordnance con- 
tracts provided that: 

(a) the Government would pay the full contract price for all articles on 
hand at the time of termination as well as those completed within thirty days 
after the serving of the termination notice. 

(b) the Government would reimburse the contractor (1) for the cost of raw 
materials and component parts in possession of the contractor but not exceeding the 
requirements of the contract; and (2) for all costs necessarily incurred for the 
performance of the contract and remaining unpaid at the time of cancellation. 

(c) to the above, the Government would add “such sums as the Chief of 
Ordnance may deem necessary to fairly and justly compensate” the manufacturer 
for services rendered. 

(d) the Government would protect the contractor on all obligations (to sub- 
contractors, materialmen, etc.) solely and necessarily incurred for the performance 
of the contract. 

(e) title to materials and articles paid for by the Government would immedi- 
ately, upon payment by the Government, vest in the United States. 

This clause, while it left much to be desired, represented a step in the right 
direction; but the example set by the Ordnance Department was not widely followed 
by the other procurement agencies of the Government. In many cases the standard 
contract in use made no mention of cancellation. In others the simplest provisions 
(usually merely authorizing cancellation “in the public interest”) were employed. 
In still others various versions of the earlier Ordnance Department cancellation pro- 
visions were in use. 

In the summer of 1918 the advantages of a uniform standard termination clause 
began to be recognized. The Purchase Storage and Traffic Division, the procure: 
ment policy-making agency within the War Department, set itself to the task of 
developing such a clause for use by all of the supply bureaus. The clause developed 
was adopted in September of 1918° and represented the most detailed cancellation 
provision in use during the war. Some of its salient provisions are worthy of 
consideration. 

As was true in the case of most cancellation clauses in use during the last war 
this clause provided for a certain period of continued production after notice of 


® Supply Circular No. 88, War Department, Purchase, Storage and Traffic Division, General Staff, 
September 7, 1918. 
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termination® in order to allow the contractor to complete a substantial amount of 
the goods in process. The contractor’s compensation after: termination was to 
consist of the following elements: (1) the contract price for articles completed, 
and for which reimbursement had not as yet been made; (2) such proportion 
of the expenditures’? made in connection with the contract as could be appor- 
tioned to the terminated work; (3) a certain percentage of the amount ascertained 
under (2); and (4) that part of the difference between the “fair market value” 
of the plant and facilities obtained for the performance of the contract and the 
cost to the contractor of these facilities as could be apportioned to the terminated 
part of the contract. Questions of fact, other than appraising the “fair market 
value” of facilities, were to be determined by agreement between the contractor and 
the contracting officer. Disagreements, as well as the appraisal of the facilities were 
to be settled by a committee of three persons, one to be appointed by the contrac- 
tor, one by the contracting officers, and the third by these two. 

Very significantly this clause recognized the dangers inherent in forcing the 
small subcontractors to wait for payment until the time consuming settlement of 
the prime contractor’s claims had been made. Consequently it provided that at 
the request of the contracting officer all subcontracts of the prime contractor 
were to be assigned to the Government. 

This clause, however, was not adopted for general use until September 1918— 
so late in the war that it merely added another statement to the confusion of 
clauses then in existence. While General Goethals, as Director of Purchase, Storage 
and Traffic could say after the Armistice that most contracts then in force con- 
tained termination provisions® he could not point to any one clause and safely say 
it was typical of the clauses then in force. The potential advantages of a standard 
termination clause in providing the basis for the establishment of a smoothly 
functioning administr.tive mechanism were never realized in World War I. 

The second legal basis for the termination and settlement of war contracts, 
specific statutory authority to terminate, had only a limited application and was 
confined to Navy Department and Emergency Fleet Corporation contracts. 

Even before the war began the President, in a Navy Department appropriations 
act® was authorized to “modify or cancel any existing contract for the building, 
production, or purchase of ships or war material” and directed to make “just 
compensation” therefore. The act further provided that if the amount of com- 
pensation determined by the President was unsatisfactory to the contractor the 
latter was entitled to receive 50% of the amount determined by the President, and 
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*This was usually 30 days, although some of the clauses permitted as much as go days con- 
tinued production. 

7 Other than expenditure for plant facilities and equipment solely provided for the contract. Any 
taw materials, goods in process etc., for which the contractor was reimbursed were to become the 
property of the United States. 

® Testimony of Gen. George W. Goethals in Hearings on War Contracts before House Select Com- 
mittee on Expenditures in the War Department (1919). 
® 39 Srat. 1193, Pub. L. No. 391 (March 15, 1917). 
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could sue the United States?® to recover whatever added to this 50% would equal 
a “just compensation.” These provisions were reenacted in similar, though some- 
what broader, terms after our entry into the war.’ This later enactment, how- 
ever, increased the 50% payment provision to 75% of the amount determined by the 
President. The President’s powers under this legislation were subsequently dele- 
gated to the Secretary of the Navy!* and the Emergency Fleet Corporation.!* 

While restricted in its application, this statutory basis of settlement was none- 
theless important. It involved some of the largest and most important of World 
War I contracts. It also gave rise to some of the most difficult legal issues (especially 
the interpretation of “just compensation”) placed before the courts as a result of 
the termination of war contracts. These problems, however, may be more profit- 
ably considered in the analysis of the judicial settlement of contracts presented 
below.1# 

Where war contracts contained no termination provision or did not fall within 
the terms of the Act of June 15, 1917 the Government was forced to base the can- 
cellation and settlement of war contracts on certain principles of general law by 
no means well established at the time of the Armistice. The central question at 
issue was most succinctly stated by one writer as follows:15 “Does the fact that 
these contracts were made because of and in aid of war give the Government any 
more latitude in abrogating them than it would have in regard to a contract made 
in time of peace and for peace purposes?” In the light of principles promulgated by 
the courts before 1918, arguments and judicial authority supporting either an 
affirmative or a negative answer to this query could be mustered. 

There was little difficulty in establishing the authority of the Government to termi- 
nate these contracts. A leading case, many years before the war,'* had held that 
the statutory authority of the Secretary of the Navy to contract for the procure- 
ment of naval stores necessarily implies the power to suspend and settle such 
contracts when from any cause the public interest so requires. This principle was 
logically applicable to the National Defense Act,17 the basic enabling legislation 
for all World War I procurement. 

Much more controversial was the question of the measure of damages in cases 
of cancellation not specifically authorized by contract or statute. On the one hand 
courts on numerous occasions had pointed out that the United States loses its 
sovereign character when it enters into a contract with a private individual and is 


2°Tn the manner provided for in sec. 24 and sec. 145 of the Judicial Code. 

11 40 Srat. 182, Pub. L. No. 23 (June 15, 1917). 

12 Exec. OrvER of Aug. 21, 1917. 

18 Exec. Orpers of July 11, 1917 and Dec. 3, 1918. 

14 Also left for later consideration are cancellations and settlements under the Dent Act. Infra. 

18 52 Law Nores 167 (1918). 

1® United States v. Corliss Steam-Engine Co. 91 U. S. 321 (1875). 

2739 Stat. 166, Pub. L. No. 85 (June 3, 1916). This act provided that “The President, in time 
of war or when war is imminent, is empowered through the head of any department of Government, 
in addition to the present authorized methods of purchase or procurement, to place an order with any 
individual . . . for any such material or product as may be required.” 
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liable for breach of contract in the same measure of damages as private individuals, 
namely the difference between the contract price and the cost of completing the 
contract.1® Jt had further been held in one case that the suspending of a contract 
by the Government due to the exigencies of war was nonetheless an improper inter- 
ference with the contract, and that the Government is not exempt from ordinary 
contractor’s liability because it suspends the contractor’s work from motives of 
public interest.1® The court argued®° that “while from patriotic motives every 
citizen, for the mutual good of all others, should be held to such reasonable sacrifice 
of personal interests as may be necessary for the public welfare, the rule should 
not be held to impose unjust or unequal burdens.”?* 

On the other hand, the right of the Government to cancel war contracts con- 
taining no termination provisions without liability for breach could be based on at 
least two distinct grounds. In the first place, it could be argued that the very nature 
of wartime procurement placed an implicit limitation upon the extent to which 
Government officers were authorized to bind the Government. The fundamental 
right of the Government to acquire property necessary to the proper administration 
of its functions is inherently limited to the acquisition of property actually required 
for public use. Agents of the Government procuring war material could only bind 
the United States for production until the necessity for that production had ceased. 
As such the Government had a right—whether expressed in the contract or not— 
to cancel war contracts when the necessity for further production had ceased, 
and that without ordinary liability in damages for breach.?* 

A like result could be reached on another ground. War contracts could be 
viewed as containing an implied condition that the contract would be abrogated 
when the need for the articles contracted for ceased. This would be an applica- 
tion of the doctrine of “frustration of purpose” first established in the Krell case 
in England?® and often employed in admiralty law. It could be contended that 
any person entering into a contract with the Government for the production of mili- 
tary items must have recognized the fact that with the ending of hostilities the 
need for these goods would cease. The implied condition could therefore be 
read into all contracts containing no termination clauses, and the Government 
excused from liability for breach.*4 


18 United States v. State Bank, 96 U. S. 30 (1877); United States v. Speed, 8 Wall. 77 (U. S., 
1868); United States v. Smith, 94 U. S. 214 (1876). 

*°'The Houston Construction Company v. United States, 38 Ct. Cl. 724 (1903). 

2° 1d. at 736. 

*1 As in the case of private contracts, however, the general rule of minimizing damages applies 
where the Government is held liable for breach of contract. Yates v. United States, 15 Ct. Cl. 119 
(1879). 

22 An excellent exposition of this view is presented in T. M. Biccer, The Right of the Government 
to Cancel and Terminate Contracts for the Continuous Production of War Materials When the Necessity 
for Such Production Ceased, National Archives, Department of Justice Archives, War Transaction Section, 
File No. 282. 

*° Krell v. Henry [1904] A. C. 565. 

24 This position is set forth in T. A. ReyNotps, Doctrine of Frustration of Purpose As Applied to 
Contracts Made by the United States During the Late War, National Archives, Department of Justice 
Archives, War Transaction Section, File No. 279. [For a recent discussion of “frustration” and other 
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Economic Po tcy Issues 

Unfortunately, questions of the legal basis for contract termination and the 
elements of compensation loomed disproportionately large in the preparations for 
the establishment of basic termination and settlement policy in World War I. The 
paucity of discussion indicates that there was an amazingly meagre and narrow 
recognition of the fact that the termination of war contracts had important economic 
implications. A few economists, however, largely Government employees, wrote 
inter-office memoranda pointing out a few critical factors bearing upon the prob- 
lem. All of their suggestions predicated the public interest. At the same time, 
most of them can be segregated as emphasizing industry problems or stressing 
labor’s plight. 

The primary problem facing industry was the task of returning to peace-time 
production as expeditiously and with as little damage to financial structures as 
possible. But war production, even of the relatively limited scope of World War I, 
involves a tremendous variety of industries, and a host of vastly different prob- 
lems of readjustment. Simple justice demanded that war contractors be accorded 
treatment more or less in keeping with their specific problems. This was not an 
easy task. 

The central issue was the rate of contract cancellation, ie. whether production 
under war contracts was to be abruptly terminated or gradually tapered. Argu- 
ments in support of both policies were advanced. It was contended, on the one 
hand, that tapered production would allow producers of specialized war goods time 
to adjust their processes to peace-time products, avoiding the consequences of com- 
plete shutdowns during the period that contract settlements were being negotiated. 
Proponents of tapered termination urged that, as a minimum, cancellations should 
allow the completion of goods in process, for readjustment and reconversion would 
be seriously hampered, from a financial as well as a physical point of view, if 
contract cancellations left partially completed items on the production lines for any 
length of time. This view was further supported by the argument that since many 
partially finished products had only scrap value it was to the public interest to 
allow completion of goods upon which work had already begun at the time of 
cancellation.?5 

On the other hand it was urged that tapered termination of war contracts in- 
volved an unconscionable waste of scarce resources; and that in any event it was 
unnecessary in the case of producers of goods having peace-time uses who could 
immediately begin production for civilian use.?® 

Fallacies in the contentions advanced in support of both sides of this issue are 
apparent. The economic cost of continuing to use valuable raw materials in the 


pertinent doctrines, see Schroeder, The Impact of the War on Private Contracts (1944) 42 MICH. 
L. Rev., 603. Editor.] 

*° National Archives, Records of the War Industries Board, File 21A-A4, folder “Contracts, Can- 
cellations—War Department.” 

*° 7d, folder “Contract Cancellations,” 728. 
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production of useless specialized war goods would most likely outweigh the ad- 
vantages of maintaining continuous production. Continued production of these 
war goods would merely have delayed the inevitable problems of reconversion; 
it would have been an expensive and ineffective substitute for a well planned pro- 
gram to speed contract settlement and to avoid the financial consequences of un- 
avoidable delays. On the other hand some form of tapered termination might 
have proved effective in the case of contracts for goods which had a direct or easily 
convertible peace-time use. To argue against such a policy on the grounds that 
producers of such items could immediately begin manufacture for civilian use is 
to ignore the fact that the producer’s problem of transition from war to peace was 
often as much a problem of quickly reestablishing his peace-time markets as it was 
a problem of reconverting his plant. 

Nonetheless, the position finally adopted by the War Department reflected the 
influence of both points of view outlined above. It first cancelled contracts for goods 
having a peace-time value and encouraged tapering of production for purely 
military items. 

From the point of view of labor the central problem was to minimize disem- 
ployment resulting from the termination of war contracts. Employment oppor- 
tunity was certain to be restricted by the sudden cessation of war production. 
Millions of workers in war industry would be deprived of employment. They 
would compete with returning servicemen for the jobs available in peace-time 
industry. Furthermore, since the wartime shortage of labor would be relieved, 
and supply more nearly balance demand for workers, it was probable that overtime 
would come to an end. This would sharply reduce weekly paychecks. Moreover, 
since war industries were noted for their high wage levels, it was probable that 
workers going to other industries would receive lower base wage rates. Widespread 
unemployment, with job opportunity available only in those industries paying 
lower wages would, it was feared, encourage development of a radical labor 
group.2" Cancellation policy, therefore, should be devised to reduce the effects 
upon employment, to minimize the hardships to war workers.?® 

In order to reconcile the public interest in stopping the processing of costly raw 
materials into worthless munitions, it was suggested that contracts should be can- 
celed at once and labor protected from widespread distress by establishing an “un- 
employment benefit fund” from funds the contractor would have spent for wages 
had their contracts been completed. The proposed application of this plan had 
marked similarity to the present Unemployment Insurance arrangement. Workers 
laid off would report to the local office of the United States Employment Service 
and register for employment in their trade. While unemployed they would draw 
from one-half to two-thirds of the average wages earned while employed on war 

27 National Archives, Division of Labor Department Archives, Files of the War Labor Policies Board, 


folder “Employment Service—Freund.” 
*°1d., folder “Employment Service—Croxton” and “War Department—November.” 
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contracts. This reduction in wage, while preventing undue hardship, would en- 
courage workers to seek employment in civilian work.”® 

These were some of the suggestions that bore on economic policies. Most 
of them, unfortunately, were not prepared until after the Armistice. Few of them 
had the chance to be seriously considered by the agencies faced with administration 
of cancellations. None of them had the opportunity to be publicized and discussed 
with industry or labor, the two groups most directly affected by cancellation. 


TERMINATION AND SETTLEMENT IN Practice®® 


The foregoing discussion has centered upon the legal bases of termination and 
the economic policy issues noted during and after World War I as bearing upon 
termination. We turn now to the application of these bases and policies in the 
termination of World War I contracts, and the settlement of resulting claims. 
Since the magnitude and importance of the War Department problem far out- 
shadowed that of the other procurement agencies the discussion is, in the main, 
confined to the termination and settlement of War Department contracts. 

The program for cancelling War Department contracts was announced in two 
supply circulars issued two days before the Armistice by the Purchase, Storage 
and Traffic Division of the General Staff. The first of these* delegated responsi- 
bility for selecting the contracts to be cancelled to the procurement officers in the 
supply bureaus. When they decided upon cancellation, contracts containing termi- 
nation clauses were to be cancelled in accordance with the terms set forth therein; 
manufacturers holding contracts without such clauses were to be requested to sus- 
pend war production within thirty days. In practice, nearly all contractors who 
refused to accept negotiated claim settlements received termination notices. 

The second circular*? modified the cancellation authority given to procurement 
officers. Before a contract could be cancelled, cancellation proposals had to be drawn 
up for approval by the Purchase, Storage and Traffic Division. Before the latter 
would give its approval, it would seek the “advice and assistance of the War 
Industries Board.” The cancellation proposals would be forwarded by the Ex- 
ternal Relations Branch of the Division to the appropriate commodity section of 
the Board which would “forthwith either approve the reduction recommended by 
the procuring bureau or modify the proposed reduction.” Note of the commodity 
section’s action was to be returned to the External Relations Branch which in turn 
would advise the supply bureaus of the approval or modification. Except in cases 
of modification, the supply bureau was expected immediately to proceed with 
cancellation. The circular excused the supply bureaus from compliance with the 


2° Td., folder, “Cancellation of Contracts.” It is not clear by what method the contractor would 
be reimbursed. Presumably he could recover the sums as part of the cost of cancellation. Other 
proposals suggested a specific congressional appropriation of funds for unemployment relief. See folder 


cited supra note 26. 
®°This section is based primarily upon unpublished documents located in the National Archives, 


Division of the War Department Archives. 
*1 War Department, Purchase, Storage and Traffic Division, Supply Circular No. 111 (1918). 


*27d. Supply Circular No. 112 (1918). 
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above procedure in three kinds of situations, namely: (a) if tke contract had been 
negotiated after October 1, 1918; (b) if the production cancelled under the contract 
amounted to less than $100,000; and (c) if cancellation applied to all of the con- 
tracts for a particular product. 

The Armistice came before the procurement officers were advised of these 
supply circulars. It also came before the War Industries Board could express its 
reaction to the procedure as set forth. 

On November 11, the cancellation machinery was put into action. On November 
12, the first cancellations were ordered. On that day too, the War Industries 
Board for the first time indicated its attitude toward the announced War Depart- 
ment policy. In a memorandum to all section chiefs, the Acting Vice Chairman of 
the Board stated: “It is not proposed that the War Industries Board participate in 
negotiations or share in the responsibilities for the details of the financial adjust- 
ment with contractors in such matters as the disposition of raw materials on hand, 
damages, depreciation, etc. . . .” 

The policy announced by the Vice Chairman did not appeal to the commodity 
section chiefs, most of whom had been drawn from and planned to return to 
industrial positions. They were in daily contact with the representatives of indus- 
try—the “War Service Committees” of leading industrialists which had acted as 
liaison between the Board and industry, the trade associations, and individual com- 
panies. Many within these groups opposed cancellation, claiming it would disrupt 
industry; and the section chiefs concurred that by any action except opposition to 
the War Department cancellation proposals the Board would fail to keep faith 
with cooperating industries. As a result, when asked to review cancellation pro- 
posals, they vigorously objected to them. 


The Vice Chairman of the Board, fearing he had been misunderstood, wrote a 
second memorandum on November 16 substantially repeating the earlier memoran- 
dum. When this had no effect, conferences of section chiefs were called by Mr. 
Bernard M. Baruch, Chairman of the Board. He asked the section chiefs if they 
had read the Vice Chairman’s memoranda, and discovered that they had not. Mr. 
Baruch then expounded his views stating in part, “The power of the War Indus- 
tries Board is a dead cock in the pit. Neither you, nor any body of men, can buy 
contracts that are going to be cancelled.”** 


In these conferences it was emphasized that the procurement agencies, not the 
War Industries Board, were responsible for cancellation. ‘The War Industries 
Board was being apprized of cancellations so that it could more intelligently with- 
draw its regulations and release raw materials for civilian uses. The desire of the 
Chairman, in which he was admirably supported by the Vice Chairman, was that 
the section chiefs should merely “note” the cancellation proposals and return them 
to the War Department without comment. A third memoranda by the Vice 


8 National Archives, Records of the War Industries Board, File 21A-A2, tray 6. 
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Chairman, written on November 22, 1918, reiterated this position of the Board. 
Thereafter, section chiefs complied with Board policy without question. 

The Board’s policy while satisfactory to the policy making officials in the War 
Department gave rise to serious objections from two sources, namely: (a) the 
officials in the War Department charged with administering cancellations; and 
(b) industry. The War Department officials contended that their responsibility to 
Congress and to the people dictated a rapid reduction in the rate of expenditure 
on unneeded war goods. It is interesting to observe that when the War Indus- 
tries Board began to “note” cancellations, the War Department administrators pro- 
ceeded to collect statistics showing the number of schedules submitted to the Board 
at noon and not returned by six o'clock the same evening. They brought these 
statistics to the attention of the policy making officials. 

At the same time, industry became disillusioned about the War Industries Board. 
Publicity releases shortly after the Armistice had misled industry into the belief that 
all cancellations would be approved by the Board. Many contractors requested the 
commodity sections to approve this cancellation or that cancellation or to modify 
the terms of yet another cancellation. Section chiefs, however, were powerless 
to comply with these requests. When the contractors were so informed, they ex- 
pressed their dissatisfaction in the press or in letters to the Board or to Congress. 

By late November, these influences had prepared both the Board and the War 
Department for abandoning the clearance procedure. Before any steps could be 
taken, however, a third agency, the United States Employment Service, had to be 
considered. 

The Employment Service had not sought to influence plans for contract can- 
cellation during the war, explaining later that its energy had been completely fo- 
cussed upon securing new workers for war industries. On November 12, 1918, how- 
ever, the Director of the Service’s Clearance Division wrote to Felix Frankfurter, 
Chairman of the War Labor Policies Board, that he felt the cancellation of con- 
tracts might have a serious effect upon employment and that the Service should 
be consulted by the procuring agencies prior to cancellation in order that undue 
unemployment might be avoided. 

Mr. Frankfurter undertook to secure the Service a place in the cancellation 
program. About November 15, he arranged with the War Industries Board for 
the Employment Service to share the clearance responsibilities. Under this arrange- 
ment, cancellation proposals from the War Department were delivered to the 
Facilities Section of the War Industries Board in which the Employment Service 
was represented. The Section routed one copy of the cancellation proposal to the 
appropriate commodity section of the Board and another to the Employment 
Service. After review, the proposals were returned to the Facilities Section which 
conciliated any differences in comment, or, in case there was serious objection to 
the proposal, arranged a conference between the Chairman of the Board and War 
Department policy officials to discuss the matter. 
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It soon became apparent that this procedure required too much time, and the 
machinery was streamlined by pairing off the reviewing representatives of the 
Service and the Board and providing them with authority to act independently. 
Even this new procedure required some time, however, and it failed to result in 
the assumption by either the Service or the Board of the right to approve or dis- 
approve cancellations. 

The Employment Service was willing to play a responsible role in the can- 
cellation program. It vigorously objected to many cancellations, especially those 
resulting in sudden discharge of large masses of workers and those resulting in 
further discharge of workers in areas already suffering from unemployment. In 
both of these objections, the Service received wholehearted support from industry. 
Its complaints, however, seldom resulted in modification of cancellation orders. 
Typical replies from the War Department were that the complaint came too late 
for the order to be withdrawn, and that the Department’s investigation showed that 
no serious unemployment would result. 

The subordinate position of the Employment Service in the clearance procedure 
probably contributed to the disheartening disregard of its recommendations. The 
Service had been invited to participate by the War Industries Board, not the War 
Department, and its responsibility was limited to that assumed by the Board. 
Finally, on December 4, 1918, the Employment Service recommended a six point 
program of decentralization and proposed that the centralized clearance be aban- 
doned. This was presented in a memorandum to the Director of the Purchase, 
Storage and Traffic Division, as follows: 

1. That it be ascertained whether the cancellation or curtailment of contracts 
will involve displacement of labor. 

2. That all contracts, cancellation or curtailment of which will cause displace- 
ment of labor be so terminated or curtailed that the release of labor be gradual, 
taking into consideration the ability of the particular community to absorb the 
number and kind of laborers that will be released. 

3. That no contract should be terminated or canceled abruptly in such 
manner as to throw a considerable number of employees out of employment, when 
if tapered off the plant could be kept running until readjustment to the commercial 
basis has been established. Particular attention should be given to the case (a) 
where a town supports a single industy (b) where the plant concerned employs 
very large numbers. 

4. Consideration should also be given with reference to other cancellations in 
the same community -which have caused displacement of labor in other industries. 

5. In cases where a plant has been engaged 100 percent on war work, con- 
sideration should be given to allow an additional quantity to be manufactured in 
order to permit the tapering off necessary to prevent considerable unemployment. 

6. Where orders are being curtailed but not cancelled and when such orders 
are to be allowed to remain with several plants, the allocation should be determined 
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with a view to the labor situation in the plants and in the communities in which 
the plants are located, allowing greater quantity to be produced in places where 
there is the least power of absorption. 

The Purchase, Storage and Traffic Division accepted these recommendations on 
December 5. In its reply to the Employment Service, it commented upon the rela- 
tively small effect the cancellation program had had upon employment. In its 
notice to the supply bureaus it released them from further clearance of cancellation 
proposals and urged them to adopt the Employment Service’s six points to guide 
future cancellations. However, the Service’s recommendation contemplated 
authority over cancellations at the District Claims Board level, while the War 
Department only decentralized authority to the several supply bureaus. 

The supply bureaus promptly began to order cancellations without consultation 
with any other agency. Their procurement branches determined the sequence of 
cancellations and transmitted needed orders to the District Claims Board or to the 
Contracting Officers. The latter made a routine examination to see if the proposed 
cancellation would result in “labor disturbances,” and, if not, promptly sent the 
notice to the manufacturer. 

As a result of circularization to all State Directors of Employment of the six 
points to govern future cancellations, these officials expected the District Claims 
Board to consult with them. When the Boards failed to request such consultation, 
the State Employment Directors attempted to establish the liaison on the basis of 
the December 4 and 5 letters. They soon found that the Boards considered them- 
selves directly responsible to the supply bureaus and unable, therefore, to delay 
or revise the cancellation orders transmitted by the bureaus. 


Failing to secure liaison with the District Claims Boards, the State Employment 
Directors sought assistance from the Employment Service. That latter agency 
again approached the Purchase, Storage and Traffic Division complaining that the 
agreed procedure of December 4 and 5 was not being followed. In reply, the Divi- 
sion indicated that industrialists desiring to continue profitable manufacture of 
munitions were using the threat of unemployment to secure a continuation of their 
war contracts; that by this time, mid-December, manufacturers had been given 
ample opportunity to begin to convert from war production to peace-time activi- 
ties, and that the tapered production policy adopted by the War Department pro- 
vided sufficient time to terminate the contract so that no undue hardships should 
result. 

Against this defense of the War Department’s action, the Employment Service 
could make no headway. It fell back upon a program of opposing only cancellations 
in cities already having a large surplus of labor,—such as Bridgeport and New 
Haven, Connecticut; Cleveland, Ohio; and Bay City, Michigan. Here again, how- 
ever, it learned of cancellations only after they were ordered, and the War Depart- 
ment claimed this was too late to revise them. The resulting impasse left the 
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Employment Service impotent, and so it remained until the cancellations were com- 
pleted, about mid-February, 1919. 

The rate of cancellation was extremely rapid throughout the period from 
November 11, 1918, to February, 1919. However, it affected different industries 
at different times. The bulk of cancellations ordered between November 11, and 
December 5, the period of inter-agency clearance, involved either contracts exempted 
from the clearance or Quartermaster Corps contracts. During this period cancella- 
tions removed from industry’s order books approximately 2.5 billions dollars worth 
of future production, roughly one-third of which consisted of contracts negotiated 
after October 1, 1918. 

After December 5, 1918, the bulk of the cancellations consisted of Ordnance De- 
partment contracts. During the period prior to February 13, 1919, when can- 
cellations reached their maximum value, the following cumulative figures appear: 

December 5, 1918—2.5 billions 
January 4, 1919—5.1 billions 
February 13, 1919—7.4 billions 





In three short months after the Armistice, the War Department cancelled all 
outstanding orders for supplies no longer required. At the same time it began 
settling claims arising from the cancellation of these contracts. 

Where contracts contained termination clauses specifying the basis of settle- 
ment, settlement proceeded according to the terms of these contractual provisions. 
In order to deal with contracts containing no termination clause, or containing a 
clause which did not indicate the elements of compensation, the War Department 
devised a formula. As finally developed it provided that the Government would 
reimburse the contractor, as follows: 

A. For raw materia's, direct and indirect, and component parts on hand, 
in an amount not exceeding the requirement for the completion of the contract: 
Cost, plus inward handling charges, plus such portion of overhead as is applicable, 
less such sums as may represent the fair agreed value of all or any portion thereof 
if title and possession of the same are retained by the contractor. 





B. For articles in process, in an amount not exceeding the requirements for 
the completion of the contract: Cost of raw materials and labor plus such portion 
of overhead as is directly applicable, less such sums as may represent the fair 
agreed value of all or any portion thereof if the title and possession of the same 
are retained by the contractor. 

C. A fair and equitable remuneration (1) for expenses and services of the 
contractor in connection with the items included in Section A but not to exceed 
interest at six percent per annum on the capital invested therein, or if the capital 
was borrowed, interest at the rate paid by the contractor; and (2) for expenses and 
services of the contractor in connection with the items included in Section B, but 
not to exceed ten percent of the cost thereof. 
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D. Such amounts as are properly paid by the contractor in the adjustment 
and termination of unperformed subcontracts and unperformed commitments for 
supplies which were properly entered into or made in connection with the per- 
formance of the original contract. 

E. Payrolls and expenses paid or incurred with the approval of the contract- 
ing officer, or properly paid or incurred without such approval, for the custody 
and protection of property since the date of suspension and pending final settle- 
ment. 

F. Where special facilities were properly provided in connection with the per- 
formance of the original contract, necessity of which was contemplated by the 
contractor and included in his estimate of cost at the time the original contract 
was made, such portion of the cost thereof as would reasonably have been recouped 
had the uncompleted portion of the original contract been performed. The amount 
so allowed not to exceed a sum to be computed as follows: From the cost of such 
special facilities deduct their fair value at the date hereof, and state such portion 
of the remainder as is represented by the ratio of the uncompleted portion to the 
whole of the original contract. 

G. Such additional sums, if any, as the Secretary of War may deem neces- 
sary, fairly and justly to compensate the contractor for expenditure, obligations, and 
liabilities necessarily incurred, including work, labor, and service necessarily ren- 
dered, under the original contract or in preparation for the performance thereof, 
or under a supplemental agreement. 

This basis of settlement omitted reference to at least four classes of expenses, 
namely: (1) compensation for completed articles. The War Department paid the 
contract price for such articles without question and no claim was needed. (2) 
There was no provision for payment of interest on the claims after they were 
filed and before the award was paid, because such interest payments were contrary 
to law. (3) “Liquidated damages,” i.e. deductions from payments made to the 
contractor as a result of delayed deliveries, were not returned to the contractor 
because the Comptroller of the Treasury had held such payments to be a money 
right of the government returnable only by the Court of Claims. (4) War Depart- 
ment policy precluded payment of dismissal wages although actual expenditures 
for labor received were allowed. In the DuPont smokeless powder case, and 
maybe a few others, this policy was laid aside and the company reimbursed for 
actual expenditures including dismissal wages. 

In an attempt to minimize the financial consequences of delays in the settle- 
ment of contracts, provision was made for partial payments on claims prior to a 
final settlement. The first adopted policy was to advance 75 percent of the face 
value of the claim as soon as it was filed, but the Comptroller of the Treasury 
held that in the absence of specific statutory authority such payments were illegal 
because they might entail disbursement of Government funds beyond those actually 
due the contractor. The Department then turned to the policy of making partial 
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payments covering sections of the claim as they were approved and not holding 
up all payments pending a final settlement. But in spite of spécific authorization of 
the War Department, the officials charged with making these advance payments 
appear to have been reluctant to act under this authority and as a consequence 
only a nominal amount was advanced. 


The administrative organization for claim settlement in the War Department 
was based upon decentralized authority and centralized responsibility. The initial 
contact of the war contractor with the claim settlement organization came when 
he filed his claim. He directed it to the District Claims Boards of the Ordnance 
and Quartermaster supply bureaus,®* or to the contracting officers of the other 
supply bureaus. Since the Ordnance Department and the Quartermaster Corps 
accounted for more than eighty percent of the total contracts, the following discus- 
sion of administrative procedure is based upon their experience. 


The District Claims Boards, twenty-seven in number, received the claims, veri- 
fied them through audit of the manufacturer’s accounts and through logical com- 
parison with the requirements of the contract, adjusted them in conference with 
the contractors, and made preliminary awards. The awards were submitted to the 
manufacturers for their information and to the supply bureau claims boards for 
review and approval. 

Supply bureau claims boards,®5 thirteen in number, reviewed the preliminary 
awards including in the review a second comparison of the claims with the require- 
ments of the contract and an examination of the District Claims Board’s method 
in arriving at the award. They established the rules under which the District Claims 
Boards operated. These boards also heard contractor’s appeals from the preliminary 
awards, reserving the right to modify those awards upon sufficient evidence. If 
the decision of the supply bureau claims boards proved unsatisfactory, the contractor 
could appeal to the Board of Contract Adjustment.®® 


However, if the supply bureau claims board approved the District Claims 
Board’s award and the contractor made no appeal, the award was sent to the War 


®*Called zone offices in Quartermaster Corps. 

*5 Also called Boards of Review. 

*°The Board of Contract Adjustment had been established late in the war to act for the Secretary 
of War in adjusting contractors’ grievances under war contracts. Its jurisdiction was “to hear any 
such claims, doubts, or disputes as are not disposed of by mutual agreement between the contractor 
and the officer representing the Government in charge of the contract.” Its membership was made 
up entirely of well known businessmen and lawyers and these were served by a staff of examiners, 
later called Government Attorneys. ‘The Board followed accepted court procedure: each appeal was 
given a hearing with a member or several members of the Board presiding. The contractor presented 
evidence supporting his appeal; a Government attorney presented the Government’s case. Witnesses 
for either side were both ‘examined and cross-examined, and the examination was frequently extended 
by direct questioning from the presiding member. After consideration of the facts brought out at 
the hearing, the presiding member gave a decision which usually reviewed the main facts and laid 
down the principles for the settlement; or, if the issues were complicated and important, he occasionally 
conferred with other members of the Board before giving a decision. The case was then referred 
back to the appropriate supply bureau for action in accordance with the decision. (Fina Report 
OF THE BoaRD oF ConTRACT ADJUSTMENT. Par. 14.) If the claim was based upon real estate, appeal 
was made to the Board of Appraisers, and if based upon transportation, to the Transportation Service. 
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Department Claims Board for final approval. No final settlement payment could 
be made prior to the approval of this Board. In addition, the War Department 
Claims Board established the rules and regulations under which the other boards 
operated. Finally, it usually acted for the Secretary of War in appeals from 
decisions of the Board of Contract Adjustment. 

Many were the problems that caused delay in the operation of this machinery. 
The contractors failed to present claims with alacrity. The War Department went 
so far as to send out representatives to help manufacturers draw up their claims. 
Finally, it concluded, and rightly so, that contractors did not intend to file claims 
under all of their canceled contracts. 

Inadequate liaison between the various claims boards also caused difficulty. At 
first the District Claims Boards cautiously examined each claim before making 
an award. They were accused of failing to appreciate the spirit in which the War 
Department wished to settle the claims. The War Department Claims Board 
and the supply bureaus claims boards undertook to improve liaison by keeping 
a few of their members in the field in direct contact with the District Claims 
Boards. 

Although the settlement basis involved a minimum of accounting and although 
the War Department negotiated settlements on a “give and take” basis, all of the 
claims boards experienced special difficulty in securing an adequate number of 
accountants. ‘To alleviate the shortage, they eliminated duplication of audits by 
such means as using a common agent with the contractor in checking subcon- 
tractor’s claims. 

Serious delays also centered about the question of raw materials. First of all 
there was the question of raw material inventories. These had to be presented 
in the claims separated by contract, and few manufacturers kept their inventories so 
segregated. Second, there was the problem of accounting for Government owned 
property. Many manufacturers also had difficulty in segregating all of this from 
their own inventories. Finally, there was the problem of salvaging the Government 
owned materials. This was frequently accomplished by inducing the contractor 
to make an offer, which, if it reasonably conformed with current market values 
at the time of the offer, usually was accepted and the amount offered was deducted 
from the contractor’s claim. 

The claims organization was very concerned over the claims of subcontractors 
and made every effort to expedite payment of these claims. The War Department 
Claims Boards authorized and requested the District Claims Boards to make partial 
payments covering subcontractor’s claims as soon as they were verified, and specifi- 
cally urged that these payments be made as each one of the subcontractor’s claims 
were cleared rather than waiting for all of them to be approved. 

But the greatest single delay in the administrative settlement of war contracts 
involved the so-called “informal” contracts. In the rush to expedite immediate 
production of munitions, the War Department had entered into several thousand 
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contracts in a manner that did not conform to existing statutory requirements. 
In many cases, orders had been given and work performed without the contract 
ever having been reduced to a writing. In others, “proxy signed”? contracts had 
been executed. Both of these situations involved a violation of terms of Revised 
Statutes, sections 3744 and 3745,5° the former requiring that all contracts of the 
War, Navy, and Interior Departments be reduced to a writing signed by the 
contracting parties, and the latter requiring that the contracting officer’s signature 
be notorized as his own. 


The Secretary of War was anxious to settle these contracts by a supplemental 
agreement fair to both parties; but realizing that the Comptroller of the Treasury 
might possibly refuse payment,®® he submitted the proposed plan of settlement 
for the latter’s approval. The Comptroller of the Treasury on November 25, 
1918*° held that supplemental agreements for the payment of claims arising from 
the cancellation of informal contracts could not be honored since they would be 
based upon a void original agreement. 


The legal sufficiency of this unfortunate ruling is open to question. It has 
been pointed out that informal contracts were not void but merely voidable at 
the option of the Government. If the Secretary of War had wished to recognize 
them as valid they could have been enforced against the contractor, or on the other 
hand, formal contracts might properly have been substituted for them and signed 
by the parties as required by Statute and then cancelled according to supplemental 
agreement.*? 


The practical implications of this decision were most serious. Having sought 
the decision of the Comptroller of the Treasury, the Secretary of War was bound 
to abide by it. As such he could not terminate informal contracts by any lawful 
method except by refusing to perform and relegating the contractor to litigation in 
an attempt to recover on a quantum meruit or a quantum valebat.** 


Accordingly, the Secretary of War requested Congress to pass legislation per- 
mitting a rapid and just settlement of informal contract claims. The matter was 
given thorough, though somewhat lengthy, consideration, finally resulting in the 
Dent Act enacted into law on March 2, 1919.4% This legislation authorized the 


87 These contracts were drawn in the name of some contracting officer whose name also appeared in 
the signature for the United States, but the contract had in fact been signed by another officer, the 
latter subscribing his name to the signature. 

88 36 SraT. 261 (1910). 

8°On Oct. 21, 1918 the Comptroller of the Treasury had held that a contract made in violation 
of section 3744 was void, and afforded the contractor no legal claim against the Government. 25 Compr. 
TREAS. 331 (1918). ; 

4025 Comp. TREAS. 398 (1918). 

“1 SHEALEY, THE Law oF GOVERNMENT CONTRACTS (1919) 130. 

*21t had been well established that, though contracts made in violation of sections 3744 and 3745 
were unenforceable as such, they were unlike illegal contracts in that recovery could be had upon a 
quantum meruit or quantum valebat. Clark v. United States, 95 U. S. 539 (1877); United States v. 
Andrews, 207 U. S. 229 (1907); 6 Wituisron, Contracts (rev. ed. 1938) 5022 ff. 

“840 SraT. 1272, Amended Nov. 23, 1921, 42 Stat. 322; Feb. 13, 1929, 45 Stat. 1166; May 
18, 1936, 49 STaT. 1355, June 30, 1936, 40 Strat. 2040. 
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Secretary of War to settle contracts not executed according to law, where such 
contracts had been performed in whole or in part, expenditures made or obliga- 
tions incurred prior to November 12, 1918, and where the claim had been pre- 
sented before June 13, 1919. 

The Act further delegated jurisdiction to the Court of Claims to find and award 
compensation in the event that the contractor refused to accept the adjustment of 
the War Department or the latter failed to make a satisfactory adjustment.** It 
was specifically provided, however, that “in no case shall any award, either by the 
Secretary of War or the Court of Claims, include prospective or possible profits.” 
Finally, the Dent Act required the Secretary of War to make certain that sub- 
contractor’s claims had been settled before payment was made to the prime con- 
tractor, and authorized the Secretary to settle directly the claims of subcontractors 
unable to secure satisfaction from their prime contractors.*® 

In spite of these delays and many others, administrative settlements were effected 
quickly, though not so quickly as the War Department Claims Board had hoped. 
The Board set May 1919, as the date when settlements should be completed. But 
on that date less than one-half the number of claims had been adjusted. 

In July, however, the Board thought the time had passed when industry would 
be seriously hampered by a very detailed investigation of each claim and it began 
to tighten procedures. This became evident in September 1919 when a comparison 
of the number and value of settlement in August and September showed a drop 
of sixty-six percent. During the following months, the Board paid increasing 
attention to errors in the awards and to windfalls contractors might receive through 
so-called “dollar awards.”*® 

Continuing with this policy of increased caution, the Board in October, 1919 
established a special audit committee to review all settlements, both completed and 
in process, so as to recover any duplicate payments. It was felt, for example, that 

“* Subsequent holdings of the Court of Claims established the rule that the jurisdiction of the 
Court of Claims does not attach in Dent Act cases until an appeal has been taken to the Secretary 
of War from a ruling of the Board of Contract Adjustment. U. S. Bedding Co. v. United States, 
55 Ct. Cl. 459 (1920); Baum, Trustee v. United States, 64 Ct. Cl. 323 (1927), Philadelphia Boiler 
Works v. United States, 67 Ct. Cl. 311 (1929). 

‘©The administrative organization for the handling of Dent Act claims has been most clearly 
described by J. R. Delafield, Finat Report oF THE Boarp oF Contract ADJUSTMENT OF THE War Dr 
PARTMENT (1920): “After the passage of this act (the Dent Act) the claims of manufacturers of supplies 
for the Army were classified roughly into two groups. First, claims upon suspended contracts, which 
had been formally entered into and executed in the manner prescribed by law . . . and second, those 
contracts which had not been so executed. The latter were further subdivided into two classes called 
A and B. The class A claims were those on informal contracts which were evidenced by writings 
and the Bureau Boards and contracting officers were given the original jurisdiction to adjust these 
subjects to a right of appeal to this board. The class B claims included all others, and consisted 
generally of claims on agreements made on behalf of the Secretary of War when not based on written 
evidence. . . . Original jurisdiction of these class B claims were fixed in the Board of Contract Adjust- 
ment with the exception of those relating to transportation and to real estate.” 

“© Under these awards the contractor assured the Government that he had no claims against the 
Government, and in exchange he received one dollar and a pledge that the Government had no claims 
against him. The Claims Board felt that the latter pledge might conceal sizable amounts otherwise 
recoverable by the Government. 
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contractors with several contracts for similar commodities might inadvertently have 
included the same component materials in more than one claim and been reim- 
bursed for them more than once. No record is available as to the success of the 
special audit committee although it is known to have made several recoveries. 

The settlement of claims as of April, 1921, may briefly be summarized as fol- 
lows :47 


Number of claims filed................... 00000 c eee eees 31,400 
Number requiring settlement........................005 26,150 
I ij coat Ceraesisveainreeresvedenrycoses 24,900 
Value of Production cancelled under 

re $3,600,000,000 
Number of settlements requiring 

disbursement by Government ....................... 12,250 
Amount disbursed by Government ..................... $ 490,000,000 


The above statistics show that by April 1921, only thirty months after the 
Armistice, the War Department had adjusted all but 1,250 of the claims contractors 
had filed under their war contracts. Somewhat less than one-half of the settlements 
involved disbursement of Government funds, amounting to less than 14 percent 
of the amount the Government would have had to spend had the contracts been 
completed. 

As the number of claims remaining to be adjusted became smaller, the War 
Department began to curtail its claim settlement machinery. It closed the District 
Claims Boards as soon as the number of claims within their jurisdiction failed to 
provide them with work, and left only a skeleton cost accounting section to take 
care of such small details as might be left in that district. The supply bureau claims 
boards were constituted sections of the War Department Claims Board by November 
1919, and were officially abolished in July 1920; the War Department Claims Board 
assuming full responsibility for the remaining 1,900 claims. 

Finally, in March 1922, when less than thirty claims remained unsettled, the 
War Department Claims Board was abolished. Most of its duties and responsi- 
bilities were transferred to the office of the Assistant Secretary of War. 

The administrative settlement of contract claims was virtually completed; but 
the task of the courts had just begun. Many contractors, not bound by their agree- 
ments or by statutes to enter into administrative settlements, preferred to take their 
chances with the courts.*® Administrative settlements, involved numerous disputes 


“"It is important to note that available data do not indicate the amount claimed by contractors 
after their contracts were cancelled. As such, it is not possible to state the relationship between the 
amount disbursed by the Government and the amount claimed by contractors. Currently popular state- 
ments that World War I settlements averaged 13c on the dollar express the much less significant rela- 
tionship between the value of cancelled contracts and the amount disbursed by the Government. 

“® Originally the Federal Government did not allow itself to be sued upon its contracts. The only 
remedy available was to petition Congress for the payment of claims founded on contracts. In 1855 
Congress established the Court of Claims with jurisdiction to determine claims against the United 
States based on, among other things, “an express or implied contract with the Government” (10 
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that could only be determined by the courts. The acts governing special types of 
contract cancellations—the Act of June 15, 1917, and the Dent Act—give rise to a 
host of problems of interpretation. As a result, innumerable cases were instigated— 
about 3,000 in the Court of Claims alone. They averaged three and one half years 
for final settlement; many represent masterpieces of dragged-out litigation.*® 

The problem of payment for loss of anticipated profits was the central issue in 
much of the war contract litigation. It arose in connection with virtually every 
form of agreement, and in almost every case the courts were persistent in their 
denial of recovery. It was held, for example, that, where a contract contains a 
termination clause omitting reference to prospective profits, that clause governs the 
settlement, and no payment for loss of prospective profits may be made.®° Similarly, 
prospective profits were refused in cases of contracts containing no cancellation pro- 
visions, where the right to terminate was based on principles of general law. In 
this connection the courts, on occasion, based their decision on the doctrine of 
“frustration of purpose,” already referred to.51 Thus in one case the court, holding 
that the Government could not be held liable for the ordinary measure of damages 
in cancelling war contracts, pointed out:5* “It was within the contemplation of the 
parties, when the order for iron was accepted, that the contract would become 
abrogated upon termination of the purpose for which it existed.” 

Closely related problems arose in the judicial interpretation of the “just com- 
pensation” provision of the Act of June 15, 1917, governing the cancellation of 
Navy Department and Emergency Fleet Corporation contracts.5* The term “Just 
compensation” was not new to the courts. The fifth amendment to the Federal 
Constitution provides: “. . . nor shall private property be taken for public use 
without ‘just compensation,’ . . .” and the vagueness of this expression had plagued 
the courts for many years. In a leading case on the subject, the Supreme Court had 
held that®* “the just compensation required by the Constitution to be made to the 
owner is to be measured by the loss caused to him by the appropriation. He is to 
receive the value of what he has been deprived of, and no more.” In spite of 
its stern tone, this doctrine, applied literally to the “just compensation” clause 
of the act of June 15, 1917, might well have dictated payment for loss of anticipated 
profits. The Court of Claims, however, adopted a contrary view. In connection 
with the cancellation of a contract with the Navy Department, it held®® that the 
contractor was entitled to recover actual damages sustained by reason of the pro- 


Srat. 612). This jurisdiction was later extended to include ‘“‘damages, liquidated or unliquidated in 
cases not sounding in Tort,” and gave the Federal District courts concurrent jurisdiction (24 Star. 
505). See Naylor, E. E., The United States Court of Claims, 29 Georgetown Law Journal 719 (1940). 
“° One case, for example, involving the Bethlehem Company, required 24 years for final settlement. 
5° Dorris Motor Car Co. v. United States, 60 Ct. Cl. 68 (1924) affirmed 271 U. S. 96 (1925). See 
also Duesenberg Motors Corp. v. United States, 56 Ct. Cl. 96 (1921) affirmed 260 U. S. 115 (1932). 
5? Supra, p. 571. 
5 Buffalo Union Furnace Co. v. United States Shipping Board Emergency Fleet Corporation, 283 
Fed. 673 (1922). 
53 Supra, pp. 569, 570. 54 Bauman v. Ross, 167 U. S. 548 (1896). 
55 Meyer Scale and Hardware Co. v. United States, 57 Ct. Cl. 26 (1922). 
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curement of materials, special tools on hand and so forth; but was not entitled to 
recover prospective profits. This view was reiterated by the Court of Claims and 
upheld subsequently by the Supreme Court on numerous occasions.°* In one case 
the Court in denying compensation for anticipated profits said,5* “At that point, 
(the date of cancellation of the contract) as by a distinct line of demarcation, the 
future is separated from the past and adjustment of rights on the basis of just 
compensation to the contractor has its proper field of operation behind, and not 
beyond this line.” 

The specific denial of anticipated profits by the terms of the Dent Act limited 
the number of such cases arising in the settlement of informal contracts. On at 
least one occasion, however, the Court of Claims held®® that a claim for the recovery 
of incidental expenses, such as tools, facilities, patterns, etc., which might have been 
absorbed if the contract had been completed was in the nature of a claim for pro- 
spective profits the granting of which was prohibited under the Dent Act. 

Other provisions of the Dent Act gave rise to considerable litigation. The 
courts apparently adopted the view that the Dent Act did not validate informal 
contracts, but rather created a new statutory right in a particular class of war con- 
tractors separate and distinct from their rights under their invalid contracts.5® 
As such the courts required strict compliance with the conditions for recovery 
specified in the Act. For example, numerous cases arose in which the Court of 
Claims held that recovery must be denied because the required “express or implied 
contracts” could not be demonstrated, or the Government agent, in entering into 
the informal contract was not acting within the scope of his authority.®° 


Review oF Contract SETTLEMENTS BY THE DEPARTMENT OF JUSTICE 


Secretary of War Newton D. Baker, writing of the cancellation and settlement of 
World War I contracts in 1921 said:** 

“It gives me great delight to be able to say that in all that vast and intricate 
undertaking it was so rare a thing that I do not now recall an instance of finding 
a business or a businessman who really was seeking to take an unjust advantage 
of his Government by reason of these contracts.” 

But these comforting sentiments by no means reflected the unanimous opinion 
of those interested in the settlement of Government war contracts. Indeed the 


56 De Laval Steam Turbine Co. v. United States, 284 U. S. 61 (1931); College Point Boat Corp. v. 
United States, 267 U. S. 12 (1924); Russell Motor Car Co. v. United States, 261 U. S. 514 (1923); 
Enright v. United States, 73 Ct. Cl. 416 (1931); Nitro Powder Co. v. United States, 71 Ct. Cl. 369 
(1930); Harrisburg Pipe and Pipe Bending Co. v. United States, 67 Ct. Cl. 138 (1929). 

57 Russell Motor Car Co. v. United States, 261 U. S. 514 (1923). 

*8 Twin City Forge and Foundry Co. v. United States, 60 Ct. Cl. 673 (1925). 

5° This position was set forth in Harriman, Government Contracts and the Dent Act (1921) 1 
B. U. L. Rev. az. 

°° Baltimore & Ohio R. R. v. United States, 57 Ct. Cl. 140 (1922); United Gas and Electric Engineer- 
ing Corp. v. United States, 59 Ct. Cl. 176 (1924); Nixon v. United States, 59 Ct. Cl. 684 (1924); 
American Rolling Mill Co. v. United States, 61 Ct. Cl. 882 (1926); Kendall, Trustee v. United States, 
qo Ct. Cl. 90 (1930). 

*1 Baker, Some Legal Phases of the War (1921) 7 A. B. A. Jour. 321, 328. 
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familiar charges of fraud, profiteering, and graft were audible long before the job 
of settling canceled war contracts had been completed. By June of 1919 these 
complaints had resulted in the establishment of the “Select Committee on Expendi- 
tures in the War Department,” which conducted a nine-month investigation of 
alleged frauds in connection with war contacts. This investigation, while rather 
extensive, was necessarily superficial, and inconclusive; and the curiosity it aroused 
soon made the demands for a more intensive and systematic examination of alleged 
frauds irresistible. 

As a result, in May of 1922 Congress appropriated $500,000 “to be expended in 
the discretion of the Attorney General . . . for the investigation and prosecution 
of alleged frauds, either civil or criminal, or other crimes against the United States 
growing out of or arising in connection with the prosecution of the late war.”® 
On July 20, 1922 the Attorney General, in pursuance of this enactment, ordered the 
creation of the War Transactions Section within the Department of Justice. 

For almost four years this unit busied itself with a wholesale reexamination of 
war contract settlements.®* In February of 1923, when the inquisition movement 
reached its climax, it joined forces with the War Department in the form of a 
Joint Board of Survey. The group was established to examine literally al] war 
transactions in the War Department which had not hitherto been audited or 
reported to the War Transactions Section. 

The desire to discover actual fraud, as that term is commonly used, clearly 
provided the initial impetus for the creation of the War Transactions Section. 
In fact, little actual fraud was discovered. Such was the clear admission of the 
directors of the Section. In their final report they pointed out that,** “charges that 
fraud and profiteering were committed on a large scale have been frequent, and yet 
comparatively few cases involving actual fraud have been discovered. Although 
thirty-seven indictments charging war frauds have been retained, only two con- 
victions, and two pleas of guilty have been obtained.” 

But from the very beginning the personnel of the War Transactions Section 
were least interested in cases involving actual fraud in the settlement of war con- 
tracts. There was a very strong feeling that Government funds had been blatantly 
wasted, not through the dishonesty of either the contractor or the Government 
agents; but through the incompetence, inexperience, and bad judgment of many 
of the Government agents who had conducted contract settlements. As a result, 
it was felt, a large number of settlements were made without considering certain 
legal principles plainly applicable thereto; or that hasty settlements at unconscionable 
prices had been made. “Constructive fraud,” long a bugaboo of the courts, reared 
its ugly head. 


2 42 SraT. 543 (1922). 
** An excellent statement of the administrative history of the War Transactions Section is presented 


in a document to be found in the National Archives—Harvey J. Winters, 4n Unpublished Preliminary 
Checklist of the War Transactions Section Records. (Data for exact citation not available. Ed.) 
®FinaL REPORT OF THE War TRANSACTIONS SECTION, June 30, 1926. 
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Nor was it difficult to establish the legal right of the Government to recover 
money paid in the settlement of contract claims, even in the absence of a showing 
of actual fraud. The Supreme Court had held on several occasions that the Govern- 
ment is not bound by the acts of its officers, making an unauthorized payment, and 
this whether the act springs from a mistake of fact or a mistake of law, and 
whether or not actual fraud is present. Nor could the doctrine of laches, or the 
statutes of limitation be raised to avoid recovery of such unauthorized payments. 
The fact that the United States is not bound by any statute of limitations nor 
barred by laches of its officers was clearly established.** 





Armed with this strong legal sanction the War Transactions Section proceeded 
with an investigation of each settlement that went far beyond the question of actual 
fraud. The following outline used by the attorneys of the Section as a guide to 
their investigations is indicative of the extremely wide range of considerations upon 
which war contract settlements were reopened. 


Outline of Questions of Law Involved in Examination of 
Ordnance War-Time Contracts 
I, Authority 
A. Did Contracting Officer have authority to enter into the contract for the 
Government? 
(1) Was Contracting Officer authorized to execute the contract? 
(2) Was limit of his authority exceeded? 


Il. Contents 


A. Subject matter or purpose legal? 
B. Material or services of contract necessary? 
C. Is contract capable of performance? 


Ill. Validity 


A. Formal 
(1) Within R. S. 3744? 
(2) Exceptions to R. S. 3744. Comp. Stat. 6853 a, b, c, & 6854? 
B. Informal 
(1) Express? 
(2) Implied—was there ever a contract? 
C. Is contract within Dent Act? 
(1) War-time contract? 
(2) Expenses incurred on it? 
(3) Bona fide, and other provisions? 
D. Valid under Sec. 120, National Defense Act, 1916? 
* United States v. Barlow, 132 U. S. 271 (1889); Wisconsin Central R. R. Co. v. United States, 
164 U. S. 190 (1896); Pine River Logging Co. v. United States, 186 U. S. 279 (1901). 


**United States v. Beebe, 127 U. S. 338 (1887); United States v. Nashville, Chattanooga and St. 
Louis R. R. Co., 118 U. S. 120 (1885); United States v. Kirkpatrick, 9 Wheat. 720 (U. S. 1824). 
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IV. Amendments, Reformation, etc. 
A. Execution valid? 
B. In interest of the Government? 
C. Consideration? 


V. Suspension, Cancellation, Termination 
A. Did United States have right to suspend, cancel or terminate before com- 
pletion? 

(1) Under the contract terms? 
(2) On public policy? 
(3) Because of breach by contractor? 

B. Legal status of contractor when contract terminated? 
(1) Duties under the contract? 
(2) Rights under contract? 

C. Legal effect of “suspension?” 


VI. Settlement after Termination 
A. Formal contracts. 
(1) Was settlement in accordance with termination clause, if any? 
(2) Was the contractor in fault? 
(3) Were items allowed as “costs” properly costs? 
B. Informal. 
(1) Did settlement violate provisions of Dent Act? 
(a) Was claim “presented” prior to June 30, 1919, as required by the Act? 
(b) Were the allowances “just compensation?” 
(2) Were any of the following or other items allowed illegal as costs, etc.? 
(a) Interest 
(x) On the claim? 
(y) As profit? 
(z) As cost? 
(b) Amortization? 
(c) Overhead? 
(d) Labor 
(x) Direct? 
(y) Indirect? 
(e) Profit 
(x) Anticipated? 
(y) On investment? 
(£) Storage, rent, etc.? 
(g) Bonuses 
(x) For savings? 
(y) To employees or officers? 
(h) Remission of liquidated damages? 
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(i) Excess of material? 
(j) Preparation of the claim—auditing, inventory, etc.? 
(k) Rehabilitation, etc.? 
(1) Expenses in procuring contract, as for traveling, etc.? 
(m) Loss due to delay of United States? 
(n) Insurance? 
(0) Commitments? 
(p) Preparatory expense? 
(3) Did Secretary of War exceed his power in settling contract? 
(a) Were items for expense accruing after termination allowed, and, if so, 
are they recoverable? 
(b) Were items awarded that were not found on, but arising prior to exe- 
cution of, contract, or subsequent to the termination of it? 
(c) Did the Secretary of War (or his agents) have all the facts before 
him when settlement was made? 
(d) Was there material mistake of law or fact in award of any item? 
(4) Is the settlement binding on the United States? 
(5) If an item of claim is recoverable, could the contractor recover it back 
in the Court of Claims? 


VII. Fraud 


A. Did fraud enter into the: 
(1) Procurement of the contract? 
(2) Operation of the contract? 
(3) Settlement of the contract? 
B. To what extent, in case of fraud, is the contract vitiated? 


VIII. Miscellaneous 


Questions covering whole realm of civil law, and more particularly trusts, 
bankruptcy, real property, sales, mortgages, agency and corporations. 


Sentiment in the War Transactions Section was especially strong in favor of a 
wholesale reopening of settlements made under the Dent Act. There was a strong 
feeling that the War Department had given an unnecessarily liberal construction to 
the legislative intent behind the Dent Act, paying, without question, the stated con- 
tract price in the majority of settlements. It was argued that if the Dent Act validated 
informal contracts it did not necessarily validate the contract prices, and that Dent 
Act settlements to be legal must have conformed to the letter of the Act, which 
authorized the Secretary of War to adjust informal contracts upon “a fair and 
equitable basis.” 

In the reopening of Dent Act settlements, however, the War Termination Section 
faced a serious legal problem. The Act had specified that settlements made were 
not to bar the United States “from the right of review of such settlement, nor the 
right of recovery of any money paid by the Government . . . if the Government 
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has been defrauded.” On the one hand it was argued that this proviso by implica- 
tion prohibited suits by the Government based on Dent Act settlements except 
where fraud had been practiced. Without this proviso the Government could have 
been able to recover for overpayments made merely through mistake of fact or 
law as well as through fraud. This proviso, by omitting reference to any basis 
but fraud, limited recovery to cases of fraud. 

On the other hand it was contended that it was not the intention of Congress 
in employing the word “defrauded” to nullify the pre-existing rights of the Govern- 
ment to maintain actions for money erroneously paid or to limit them to those 
cases where fraud was present. Although the first of these views was upheld in a 
case before the Court of Claims,®* the War Transactions Section apparently adopted 
the latter. The outline presented above clearly indicates the fact that the reopening 
of Dent Act settlements was by no means confined to cases involving fraud. 

During the four years of its existence 955 cases were referred to the Section, 
although only 615 had been finally disposed of when the unit ceased operations in 
June of 1926.6 In all about $13 million was recovered, and about $2!4 million 
spent. 

Lessons To Be Drawn 


What, then can we say of the termination and settlement of contracts in the 
last World War; and what does it teach us that can be made use of as we approach 
a similar problem today? 

In general, it is fair to say that the agencies charged with the cancellation and 
settlement of war contracts proceeded as expeditiously and effectively as could be 
expected in the light of the very meagre preparations that had been made. It is, 
however, in the lack of adequate preparation for cancellation that the greatest weak- 
ness of the job that was done may be found. Thinking on the problem of con- 
tract termination was indeed “too little and too late.” Valuable time was lost, and 
considerable confusion ensued because of the lack of plans for cancellation and 
settlement, thought out and publicized in advance of the time when the need for 
action had actually arisen. Especially significant was the failure to recognize gen- 
erally that the contract termination problem is one aspect of the larger problem of 
reconversion to a peace-time economy; and that as a consequence adequate prep- 
aration for contract termination must necessarily include plans for dealing with 
the specific repercussions of cancellation upon industry and labor. 

The difficulties which resulted from the lack of a uniform termination clause in 
war contracts have already been described at some length. The problem cannot 
be overstressed. It is clear, of course, that the mere existence of a standard uniform 


°7 Standard Steel Car Co. v. United States, 60 Ct. Cl. 726 (1925). 

°° A partial explanation of the large number of unsettled cases appears in the following statement 
of the Attorney General: “The courts are cooperating to the end that justice may be done, but they 
take the position that these cases, whether civil or criminal are entitled to no precedence over other 
cases on the court dockets.” ANNUAL REPORT OF THE ATTORNEY GENERAL OF THE UNITED STATES 


(1923) 5. 
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termination clause cannot of itself effect a speedy, economically sensible termina- 
tion and settlement program. It serves only to state, in advance, the conditions of 
cancellation, and the basis of settlement; but in that it serves well. It allows both 
the contractor and the Government to prepare in advance for the exigencies to 
come. In a problem where speed is the keynote such preparation is of the utmost 
importance. 

The lesson to be drawn from the situation which led to the passage of the Dent 
Act is obvious. Today, as in World War I thousands of “informal” war contracts 
are in existence. It is true that the sweeping terms of the Second War Powers Act 
and Executive Order goor would appear to suspend virtually all of the usual statutes 
governing the execution and form of Government contracts, as far as war contracts 
are concerned. This may not suffice, however. There were few who had serious 
qualms concerning the duty of the Government to reimburse the holders of informal 
contracts prior to the decision of the Comptroller of the Treasury on November 25, 
1918. Specific statutory validation of informal contracts might well be a worth- 
while precaution. 

The flooding of the courts with claims and disputes which could not be settled 
by the administrative agencies is another phase of World War I contract termi- 
nation worthy of serious consideration. Litigation is inherently slow and costly 
process; consideration should be given to methods for settling disputes arising out of 
administrative settlements based upon local arbitration. 

But perhaps the phase of World War I contract termination that should be most 
carefully scrutinized and evaluated is the four-year reexamination of settlements by 
the Department of Justice. The War Department in settling contract claims after 
World War I faced a huge task with a relatively small amount of trained personnel. 
As such, it had to choose between a settlement that was meticulous and accurate 
and one that was just and speedy. Wisely, it generally chose the latter. This time 
the contracting agencies will face the same problem; and must be guided by the 
realization that the cost of meticulous settlements in terms of delayed transition 
to peacetime production, and in terms of unemployment may far outweigh the 
dollar and cents cost of rapid settlements. This is not to sanction fraud, or settle- 
ments which are really unconscionable. The investigation of such settlements and 
the recoupment of public funds so spent must remain a legitimate function of the 
Department of Justice. But in the absence of such factors it may be wiser to 
consider war contract settlements as final in every sense of the word. Contractors 
today are fully aware of the wholesale inquisition which followed the payment of 
contract claims after World War I. Their apprehension that this will be repeated 
may seriously hamper their use of funds received in contract settlements and delay 
the all-important postwar expansion of peacetime economic activity. 





ACCOUNTING PROBLEMS IN TERMINATIONSt 


Dunpas Pgacock* 


The problems incident to World War II war contract terminations are vastly 
greater and more complex than at the end of World War I because the war pro- 
duction program now in force is more than ten times that of World War I and 
involves a much larger proportion of the manpower and productive facilities of 
the country. It is now generally recognized that postwar problem number one 
will be that of prompt settlement of terminated contracts and that the consum- 
mation of most other postwar plans will depend, to a very great extent, upon the 
satisfactory solution of this problem. It is imperative that settlement for terminated 
war contracts be accomplished in a speedy, equitable, and efficient manner; other- 
wise, companies now engaged in war production will be unable to convert rapidly 
to peace production and, therefore, will be unable to maintain the high level of 
employment that will be needed to avoid national economic chaos following the war. 

Sight has been lost of late of the accounting problems incident to war contract 
terminations while Government procurement and administrative agencies and con- 
gressional committees have attempted to determine (a) who shall be held respon- 
sible for administration of war contract terminations, (b) how the Government's 
interests can be protected and to what extent they should be protected, and (c) what 
provisions should be made to assure that war contractors will receive prompt pay- 
ment of at least a substantial portion of their claims to aid in the financing of a 
rapid and efficient reconversion to peace production. Pending the solution of these 
highly controversial problems, it is unlikely that very much progress will be made 
with the accounting problems. 

As a result of inter-governmental department controversy, a Joint Contract 
Termination Board was formed of procurement agency representatives under the 
chairmanship of Mr. John M. Hancock, and direction of Mr. Bernard Baruch. 
This Board prepared a uniform termination article for fixed-price supply contracts, 
supplemented by a statement of principles for determination of costs upon termina- 
tion of Government fixed-price supply contracts,1 which was issued under a directive 


+ The Contract Settlement Act of 1944, passed after this article was written, does not conflict with 
nor invalidate the Uniform Termination Article nor the Principles of Cost Determination which were 
the bases of this article. 

*C.P.A. (Pa.) 1932. Controller of Elliott Company, Jeannette, Pennsylvania. Member of The 
American Institute of Accountants. Member of the Pennsylvania Institute of Certified Public Accountants. 
Member of the Controllers Institute of America and Chairman of its Committee on War Contract Termi- 
nation Policies and Procedures. Member of Accounting Committee of Machinery and Allied Products 
Institute. Contributor to accounting and business periodicals. 

* The text of the Uniform article and of the Statement of Principles of Cost Determination is set 
forth in the previously published Part I of this symposium, at pages 509, 512. 
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order by War Mobilization Director Byrnes on January 8, 1944. All procurement 
agencies were thereafter directed to adopt that article and the statement of cost 
principles. On February 15, 1944, Messrs. Baruch and Hancock submitted a report 
on war and post-war adjustment policies which explained the background of the 
uniform termination clause and made certain recommendations for legislation to be 
passed. Presumably, the uniform article and statement of cost principles set the 
stage for the administration of war contracts. However, several Senate and Con- 
gressional Committees have also been studying the termination problem and nu- 
merous bills have been submitted. As of this writing, it appears that Senate Bill 
S. 1718 submitted on February 11, 1944, by Senator James E. Murray, Chairman 
of a subcommittee of the Senate Military Affairs Committee, is likely to be passed. 
That Bill agrees substantially with the report of Mr. Bernard Baruch, the greatest 
difference being that it provides for the creation of an Office of Contract Settle- 
ment to be headed by a Director of Contract Settlement to be appointed by the 
President, who would report periodically to Congress. This Bill provides that the 
General Accounting Office shall be authorized only to examine the records of the 
contracting agencies after final settlements for detection of fraud. This is a highly 
controversial provision and it is not possible to state at this time whether or not the 
authority of the General Accounting Office will be expanded. It is unlikely that 
the administrative procedures finally determined will differ much from the basic 
philosophies contained in the report of Mr. Baruch and in the uniform termination 
article and statement of cost principles issued by War Mobilization Director Byrnes 
on January 8, 1944. 

When the uniform termination article for fixed-price supply contracts and the 
related statement of cost principles were issued on January 8, 1944 by the Director 
of War Mobilization, it was stated that these documents represented only the first 
step in developing a full set of clear-cut, workable policies on contract termination— 
but only the first step. In the announcement published at the time of the release, 
it was stated, “To clarify some of the questions that are not covered in this termi- 
nation article and cost statement, our objectives on some of the unsettled problems 
might be stated: 


“1, How to apply the principles of this uniform termination article to subcon- 
tractors, is under careful consideration. A number of serious administrative prob- 
lems are involved that require further study. Our objective is to have the same 
principles of contract settlement apply to subcontractors as well as prime con- 
tractors. 

“2, As to payment, our objective is quick payment of what the Government 
owes so that our great productive capacity can be fully utilized for war and peace— 
destroying the dangers of unemployment and inflation. 


“3, The development of the necessary safeguards to protect the Government’s 
interest in both the settlement of contracts and the disposal of property; including 
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not only adequate records but also protective methods for the prevention and 
detection of fraud. 

“4. On the clearance of Government-owned materials and equipment from the 
plants of both prime and subcontractors, we have set for ourselves the objective of 
assuring prompt clearance with a deadline of not later than 60 days after the 
filing of inventory lists, and with manufacturers having the right to remove and 
store this property at an earlier date at their own risk.” 

On July 7, 1943, the War Department issued a termination accounting manual 
for fixed-price supply contracts (TM 14-320), and on August 20, 1943 issued pro- 
curement regulation No. 15 defining the principles of the War Department with 
respect to termination of contracts for the convenience of the Government. These 
two documents are in for revision to comply with the uniform termination article 
and the statement of cost principles issued by the Office of War Mobilization. 
However, since the statement of cost principles issued by War Mobilization Director 
Byrnes is very brief, and since the principles are substantially in accord with PR-15, 
our analysis of the accounting problems will be predicated on the War Depart- 
ment’s regulations, as well as the statement of cost principles of the Office of War 
Mobilization. 

The Government procurement departments have entered into a variety of types 
of contracts such as fixed-price supply contracts, fixed-price construction contracts, 
cost-plus-a-fixed-fee contracts, and preliminary contractual instruments. This 
article will be limited to a discussion of the problems incident to fixed-price supply 
contracts since those problems are, in general, common to all other types of con- 
tracts. 

The accounting problems incident to fixed-price war contract terminations 


embrace: 
A. Basis of Settlement. 
B. What Constitutes Recognized Commercial Accounting Practices. 
C. Elements of Cost. 
D. Verification Procedures. 
E. Disposal of Materials. 
F. Methods of Settlement. 
G. Settlement Expenses. 
H. Financial Statement Presentation. 


Basis oF SETTLEMENT 


The uniform termination article provides that settlement for terminated war 
contracts may be determined in one of two ways, namely, 

“(c) The contractor and the contracting officer may agree upon the whole 
or any part of the amount or amounts to be paid to the contractor by reason of 
the total or partial termination of work ..., which amount or amounts, may 
include a reasonable allowance for profit. . . . 
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“(d) In the event of the failure of the contractor and contracting officer to 
agree as provided in paragraph (c) upon the whole amount to be paid to the 
contractor ..., the Government, but without duplication of any amounts agreed 
upon in accordance with paragraph (c) shall pay to the contractor the following 
amounts: 

“1, For completed articles delivered to and accepted by the Government (or 
sold or retained . . .) and not thereafter paid for, forthwith a sum equivalent to the 
aggregate price for such articles computed in accordance with the price or prices 
specified in the contract. 

“2, In respect of the contract work terminated ..., the total (without dupli- 
cation of any items) of (a) the cost of such work exclusive of any costs attributable 
to any articles paid for or to be paid for under paragraph 1 hereof, (b) the cost of 
settling and paying claims arising out of the termination of work under subcon- 
tracts or orders ..., (c) a sum... not exceeding 6% of the whole amount 
determined under subdivision (a) ... .” 

“3. The reasonable cost of the preservation and protection of property in- 
curred (in connection with the contract) and any other reasonable cost incidental 
to termination of work under the contract, including expense incidental to the 
determination of the amount due to the contractor as the result of the termination 
of work under this contract. 

“The total sum to be paid to the contractor under subdivisions (1) and 
(2) of this paragraph (d) shall not exceed the total contract price reduced by the 
amount of payments otherwise made and by the contract price of work not 
terminated.” 

Late in September, 1943, the Comptroller General contended that the right as- 
sumed by the procurement agencies under the First War Powers Act to negotiate 
termination settlements which would be final, and would not be subject to audit 
and approval by the General Accounting Office, was an unwarranted usurpation of 
his powers. The Undersecretary of War and representatives of the other procure- 
ment agencies countered with the contention that a termination settlement did not 
constitute the settlement of a claim against the Government over which the Comp- 
troller General would have jurisdiction, but constituted the negotiation of the ad- 
justment of a valid contract price upon termination of the contract. Subsequently, 
the Comptroller General conceded that the procurement agencies did have the 
right to negotiate termination settlements. 

Since a termination settlement determined by negotiation between the procure- 
ment agency and the contractor constitutes a supplemental agreement as to a sum 
reasonably necessary to compensate the contractor for work done in respect to 
the terminated contract, that is tantamount to saying that the amount should repre- 
sent a sum that would have been considered fair at the time the contract was entered 
into had the contract called for only the work done to point of termination. 
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The Controllers Institute of America in its recommendations relative to war 
contract terminations released on November 8, 1943, recommended that the basis of 
termination settlements be defined as follows: 

“A termination settlement should represent the fair price to be paid to the contractor 

for work actually performed on the uncompleted portion of the contract, and should 
amount to what would have been considered a fair price when the contract was entered 
into had the contract called for only the work done to point of termination.” 
Therefore, the settlement should comprise all of those elements which the contrac- 
tor would have included in his computations when determining the price that he 
would have quoted for just that amount of work, i.e., the cost of materials, direct 
labor, direct engineering, patterns, tools, jigs, fixtures, and proper allocation for 
factory expenses and commercial expenses. 

Recognizing that it is necessary that war contracts be subject to change or termi- 
nation at the option of the Government, war contractors have agreed to the inclusion 
of termination clauses in their contracts which provide for much less recovery than 
they would be entitled to receive under the common law or the Uniform Sales 
Act upon breach of contract. The contractor, however, should not be penalized still 
more by shortsighted policies governing termination settlements. So long as a war 
contractor has sufficient orders so that full production can be maintained even though 
some contracts are terminated, the amounts recovered under termination settlements 
are not significant because it is probable that high excess profits taxes and refunds 
under renegotiation will result in returning to the Government all, or substantially 
all, of the amount recovered in excess of the inventory value of the terminated con- 
tracts. Since inventory values do not, as a rule, include any amount for commercial 
expenses charged off on the books as period expenses, that is tantamount to saying 
that, if excess profits are earned, the Government will recover all such expenses 
included in the settlement and the allowance for profit. However, when the 
inevitable day comes that terminations will be experienced without other contracts 
to take their place, at which time profits probably will be small or losses sustained, 
the amounts recovered in termination settlements become very pertinent. It is only 
from such amounts that the contractor can recover the essential working capital 
that is invested in war contracts in process that will be needed to finance the transi- 
tion to peace production. It is essential, therefore, that the Government's policies 
be sufficiently broad so that the contractor will be able to recover his full invest- 


ment in the contract. 


Wuat Constitutes RecocnizEp CoMMERCIAL AccOUNTING PRacTICES 


Early termination clauses issued by the Procurement Departments generally 
stipulated (if any stipulation at all was made) that the costs applicable to the termi- 
nated contract were to be determined in accordance with “accepted accounting prin- 
ciples.” The War Department’s termination manual (TM 14-320) used the phrase, 
“In accordance with recognized accounting practices.” The statement of cost 
principles issued by the Office of War Mobilization states, under General Principles 


of Costs, the following: 

















































AccounTING ProsLeMs IN TERMINATIONS 599 


“The costs contemplated by this statement of principles are those sanctioned by recog- 
nized commercial accounting practices and are intended to include the direct and indirect 
manufacturing, selling and distribution, administrative and other costs incurred which 
are reasonably necessary for the performance of the contract, and are properly applicable 
or apportionable, under such practices, to the contract (or the part thereof under con- 
sideration).” It is also stated that, “To the extent that they conform to recognized 
accounting practices . . . the established accounting practices of the contractor as indi- 

. cated by his books of account and financial reports will be given due consideration in 
the preparation of statements of cost for the purpose of this Article.” 


The contractor should not be penalized by being required to predicate his claim 
on accounting methods evolved for normal commercial trading if those methods 
do not result in a fair determination of his investment in the uncompleted contract. 
In cost accounting for completed products, methods used for overhead application 
are intended to determine, as far as practicable, the correct costs of the completed 
products. It does not necessarily follow that consistent use of those methods will 
produce the proper cost of the completed portion of a partially completed contract. 
Therefore, in such cases, the contractor should be permitted to substitute other 
methods for application of overheads which will result in a more equitable determi- 
nation of the settlement. 

Except in the instances of those contractors organized or completely reorganized 
for war production, it is unlikely that the established cost accounting methods used 
for computing completed product costs will reflect the true cost status of an un- 
completed contract at the time it is terminated. This will be particularly true in 
the machinery manufacturing industry where heavy indirect expenses usually ab- 
sorbed in overheads are incurred in the early stages of the contract. So-called 
recognized commercial accounting practices are designed for determination of cost 
of completed contracts and the sequence of incurrence of indirect expenses (which 
are generally absorbed as period expenses when incurred) is not considered. For 
instance, when calculating the cost of a completed contract, it is of no significance 
whether the commercial expenses were incurred before manufacturing expenses or 
vice versa, so long as the amounts included in the total cost for each type of over- 
head are proper. That is not true when calculating costs of terminated uncompleted 
contracts; the methods used for allocating indirect overheads to completed contracts 
based, say, on factory cost of production, might result in a completely distorted pic- 
ture when applied to the accumulated factory costs of an uncompleted contract. 
This would be particularly true if heavy indirect expenses are incurred in the early 
stages of a contract and the contract is canceled when little or no fabrication has 
been done. 

There should be no particular problem in determining the direct costs of ma- 
terial, labor, design engineering, patterns, tools, etc., which are usually charged to 
the contract, nor with respect to the overheads directly attributable thereto, since 
those overheads are normally incurred coincident with production and, generally 
speaking, if there has been no production, then it should not be proper to contend 
that any substantial portion of those expenses should be includable in the termina- 
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tion settlement.1. In the machinery manufacturing industry where machines are 
built to customers’ specifications and the production cycle is of many months’ dura- 
tion, indirect engineering and administrative expenses are significant items of cost 
which are substantially incurred prior to the start of fabrication. Those overheads 
are generally charged to operations as period expenses when incurred and are not 
treated as a product cost except statistically. Contractually they are allowed as 
product costs under most war contracts. In making statistical application of 
the indirect engineering and administrative expenses to determine total cost, they 
are generally applied at standard percentages of factory cost of production, or 
on some other similar basis. This practice is expedient but not necessarily 
logical. Therefore, it is apparent that, in order to determine the true cost appli- 
cable to a terminated contract under such circumstances, methods used for determi- 
nation of costs of completed contracts should not be considered as the “recog- 
nized commercial accounting practices” which the contractor must follow in 
determining an equitable claim for termination settlement. The contractor should 
be permitted to use some other equitable basis in the computation of his settlement 
claim and should not be restricted to methods employed for commercial contracts.” 

Another provision of the statement of cost principles which greatly restricts 
the meaning of the term “recognized commercial accounting practices” is the stipu- 
lation that “costs which, as evidenced by accounting statements submitted in rene- 
gotiation under Section 403 of the Sixth Supplemental National Defense Appro- 
priation Act, 1942, as amended, were charged off during a period covered by a pre- 
vious renegotiation, may not be subsequently included in the termination settle- 
ment if a refund was made for such period, or to the extent that such charging off 
is shown to have avoided such refund.” This provision is predicated on the theory 
that, if a contractor has “benefited” by the deduction of certain expenses in determin- 
ing profits subject to renegotiation, he should not be entitled to receive the benefit 
of those expenses again through inclusion thereof in the termination settlement 
base. This is inconsistent with the theory that the negotiated settlement consti- 
tutes an adjustment of the selling price. In determining a fair selling price for 
work to be done, the contractor and the contracting officer do not consider the effect 
on renegotiation of indirect expenses to be incurred and charged off in a period 
prior to the period in which the goods covered by the contract are to be shipped. 
Contractors whose production cycle is short will not be greatly affected by this 
provision, but contractors whose production cycle stretches over many months could 
be very adversely affected. 

At the beginning of the war production cycle, the producer of capital goods 
requiring many months to design and fabricate, absorbed against profits derived 
from commercial shipments, a substantial amount of indirect engineering and other 
commercial expenses incurred incident to the start of war production. Conse- 
quently, no charge has been made for those expenses against profits from war pro- 


*H. T. McAnly, Cost Accounting as Applied to Contract Termination (Jan., 1944) 12 THe Con- 
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duction subject to renegotiation. Unless the contractor is permitted to recover 
equivalent expenses through his termination settlements, he is likely to be severely 
handicapped for funds to finance the transition to peace production during the 
months that will be required before he can again begin shipping to commercial 
customers. 

To confuse renegotiation and termination will unnecessarily complicate and 
delay termination settlements. In those instances where the profit recorded in a 
period subject to renegotiation was determined to have been reasonable and there- 
fore no refund was made to the Price Adjustment Board, it will be necessary to 
determine whether the exclusion from the financial statements upon which rene- 
gotiation was based of any expenses incurred in that period would have resulted 
in increasing the profit to a point where a refund would have been required. This 
would necessitate constant reference, in all such cases, to the Price Adjustment 
Board to determine what its findings would have been under the changed condi- 
tions and, theoretically at least, should require the Price Adjustment Board and 
the contractor to agree thereto. 

In the case of the contractor who has been required to make renegotiation 
refunds, the effect of the restrictive provision is to deny him the right to recover 
in his termination settlement any indirect expenses incurred in a prior fiscal 
period which were treated on his books as a period cost. In computing his claim 
for a contract canceled early in the year, he would be limited in the amount he 
could include, to expenses incurred during the year in which the contract was 
terminated, which might be little or nothing. The following illustration will 
emphasize that point: 


6 iia 5 wie e 5s cosa eNCa Abe Se TNL aes weenes cen ain Sedan $286,000 
ees ee ck end SA ReeR ee eMkerep een ees +4ke a when March 1, 1943 
60s 554 SERCH EER EN ERE RAT LOS a eases semana January 15, 1944 
GWG sawn koeaweneesradnccas tee enedeekceans January 2, 1944 


Costs incurred to termination date: 





PU I I OED bien ects ceases settereenctaredoseene $200,000 
Indirect expenses (charged off as period cost as incurred)................ 50,000 
$250,000 

Costs necessary to complete: 

aL Gas sk asanene ears teins none ereeece $18,000 

ED EA Gick xen sha vi bE ear enave bh ebaeeneys 2,000 $ 20,000 
ac ia ess yes eke es asaveoneaesbadeeksineaneeSeeee $270,000 
Proft—6% ........ Hiab srilavaiis vsiovs in Sei OW EISEN e A wine Kea REISS CREST 16,000 
SII 554052) Ane biwansre caer decrcraranenecesteaeeeeneecnnameee $286,000 
The termination settlement as of January 2, 1944, would be restricted to: 

ES 6 osc icvkeea kedihe de sbawses ws esencinsiteesseeeny $200,000 

ech Pesta ncn dng akbisie dnbndeenceninksdanadied wantin 12,000 


$212,000 
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No amount could be included for indirect expenses since they were incurred during 
a prior fiscal year which will be subjected to renegotiation. It might be contended 
that, since the year 1943 had not been renegotiated when the contract was termi- 
nated, the indirect expenses could be deferred at December 31, 1943 and included 
in the claim. To do so would be inconsistent with past practices; would under- 
state the charges against 1943 results of operations; would overstate 1943 profits; 
and would result in an equivalently greater refund under 1943 renegotiation. There- 
fore, the increased recovery on termination settlement would be an illusion. 

Had the contract not been terminated, additional expenditures necessary to com- 
plete it to the extent of $20,000 would have been necessary. The contractor would 
then have been entitled to collect the full contract price of $286,000 or $74,000 more 
than he would be allowed upon termination as of January 2, 1944. 

In other words, a contractor should either be entitled to recover an appropriate 
amount for period expenses in the termination settlement or it should be recognized 
that the profit earned upon completion of a contract when indirect expenses are 
treated as period expenses is the “gross profit before deduction of period expenses,” 
and not the “net profit after deduction of period expenses.” 

It is difficult to understand why such a provision is considered necessary or 
equitable when termination settlements are, in turn, subject to renegotiation (War 
Department ruling effective February 3, 1944). 

Unless a more liberal attitude is taken as to what constitutes recognized com- 
mercial accounting practices, many contractors will not recover their full invest- 
ment in terminated contracts and will not have the necessary funds to finance the 
transition to peace production. 


ELEeMENTs oF Cost 


So far, we have dealt only with the broad aspects of the accounting problems 
incident to war contract terminations. There are a number of cost problems which 
will be complicated and will cause disputes and delays. These problems will 
vary in importance for different industries. It is not possible to discuss, within the 
limits of this article, all of the elements of allowable costs which will be signifi- 
cant to all industries. Therefore, we will confine our remarks to only a few of 
the more important items. 


Common Inventory 


The cost of common items (raw materials or work in process) may be included 
to the extent that the quantities of such items have been properly allocated between 
the work under the contract and other work. 

The inclusion of common items may be accomplished by several different meth- 
ods and it is not necessary that the same method be followed with respect to all 
common items involved in a particular termination. Any methods which result 
in equitable allocation in the particular case will be acceptable, but in no event 
can the quantities allocated to the terminated contract exceed those which would 
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have been required to complete the contract. When the contract was to have 
extended over a long period of time, the problem may be complicated by the necessity 
for determining the amount of material which reasonably should have been ac- 
quired up to point of termination for use on the contract. 
Depreciation 

Depreciation may be included as an element of cost at appropriate rates, based on 
wear and tear, on buildings, machinery and equipment and other facilities includ- 
ing such amounts for obsolescence due to progress in the arts and other factors 
as are ordinarily given consideration in determining depreciation rates. “Appro- 
priate rates” are not necessarily the rates allowed for Federal income tax purposes. 
It does not appear likely that amortization of facilities required under certificates of 
necessity will be recognized as an element of cost to the extent that such amortiza- 
tion exceeds appropriate depreciation that would have been provided had the 
assets not been covered by certificates of necessity. 


Loss on Special Facilities 


The statement of cost principles provides that the contractor may claim allow- 
ance for the cost of special facilities “acquired for the performance of the contract, 
or the contract and other war production contracts, if, upon termination of the 
contract, such facility is not reasonably capable of use in the other business of the 
contractor... .” The amount which may be included “must bear the same pro- 
portion to the loss of useful value as the deliveries not made under the contract 
bear to the total of the deliveries which have been made and would have been 
made had the contract and the other contracts been completed. ...” “The amount 
to be allowed . . . shall not exceed the adjusted basis of the facility for Federal 
income tax purposes immediately prior to the date of the termination of the con- 
tract, and provided further that no amount will be allowed . .. unless . . . title 
to the facility is transferred to the Government, except where the Government 
elects to take other appropriate means to protect its interests.” 


Experimental and Research Expense 


The statement of cost principles provides that “general experimental and 
research expense will be recognized as an element of cost to the extent that the 
amount claimed is consistent with an established pre-war program, or to the extent 
related to war purposes.” When experimental work clearly relates to new post- 
war products, such expense probably will not be recognized as an allowable item 
of cost. Continuing developmental work for improvement of standard products 
will be allowed to an extent comparable with an established pre-war program. 


Special Leases 


Rentals under leases made for the performance of war production contracts, 
covering the period necessary for complete performance of the contracts and such 
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further period as may have been reasonably necessary, may be included as an ele- 
ment of cost. Costs of reasonable alteration of such leased property made for the 
purpose of performance of the war contract and costs of restoring the premises, to 
the extent required by reasonable provisions of the lease, less the residual value 
of the lease, may also be included as an element of cost to an appropriate extent. 
The contractor, however, is required to make reasonable efforts to terminate, assign, 
or settle such leases, or otherwise reduce the cost thereof in order to be entitled 
to include the lease expense as an element of costs. It is interesting to note that 
the Government recognizes the cost of restoring leased premises when required by 
the lease, although it has denied the contractor the right to make provision for 
reconversion of his own properties which would be deductible for income tax or 
renegotiation purposes or includable as an element of cost in termination. 


Advertising 


Advertising bids fair to be a rather controversial item. The statement of cost 
principles states that “advertising expense to the extent consistent to a pre-war 
program or to the extent reasonable under the circumstances” should be included 
to the extent that it is allocable to, or should be apportioned to the contract or 
the part thereof which has been terminated. The General Accounting Office has 
never recognized advertising as an item of cost that is necessary to performance 
under a Government contract. However, due to the recognized necessity for war 
producers to advertise to keep their name before their customers and due to the 
necessity for subcontractors advertising for the edification of prime contractors, 
some formula undoubtedly will be devised, possibly as follows: 

(a) Prime contractors will be allowed an appropriate percentage of institu- 
tional advertising, but no amount for product advertising. 

(b) Subcontractors will be allowed an appropriate percentage of product and 
institutional advertising. 


Other Elements of Costs 


The aggregate amounts allowable for overhead may not “exceed the amount 
which would have been available from the contract price to cover these items, if 
the contract had been completed after considering all other costs which would have 
been required to complete it.” Where it is indicated that a loss would have been 
sustained on the contract had the contract been carried to completion, the amount 
allowable for direct and indirect costs will have to be adjusted accordingly. 

Initial loading costs, or costs of a non-recurring nature, which arise from 
unfamiliarity with the product in the initial stages of production, should be appro- 
priately apportioned between the completed and the terminated portions of the 
contract. In other words, high initial costs which have not been recorded for 
amortization over all of the units to be produced under the contract can be removed 
from the recorded costs of the completed units already delivered and properly appor- 
tioned between the completed and the terminated portions of the contract. In this 
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category would be included high direct labor and overhead costs, including train- 
ing of personnel, costs of excessive rejections, etc. If costs of the completed units 
had been included in results of operations subjected to renegotiation, restatement 
would not be allowed. 

The statement of accounting principles also provides that the following items 
should not be included as elements of cost: 

“(a) Losses on other contracts, or from sales or exchanges of capital assets; 
fees and other expenses in connection with reorganization or recapitalization, anti- 
trust or Federal tax litigation or prosecution of Federal income tax claims or other 
claims against the Government; losses on investments; provisions for contin- 
gencies; and premiums on life insurance where the contractor is the beneficiary. 

“(b) The expense of conversion of the contractor’s facilities to uses other 
than the performance of the contract. 

“(c) Expenses due to the negligence or willful failure of the contractor to 
discontinue with reasonable promptness the incurring of expenses after the effective 
date of the termination notice. 

“(d) Costs incurred in respect to facilities, materials, or services purchased 
or work done in excess of the reasonable quantitative requirements of the entire 
contract.” 

You will note that provisions for contingencies and expenses of conversion are 
denied as elements of cost. In view of the fact that the Bureau of Internal Revenue 
and the Price Adjustment Boards have already denied to war contractors the right 
to provide reserves for wartime contingencies such as separation allowances, de- 
ferred maintenance, inventory losses, etc., it seems unreasonable that at the point 
where such losses become imminent, they should also be denied as elements of cost. 
Certainly the war production cycle will not be completed, nor will the profits derived 
from war production be determined until all of these contingencies have become 
realities and the expenses and losses incident thereto have been incurred or sus- 
tained. 

It is equally true that the cost of reconverting properties that were converted 
for war production so that they may again be utilized in peace production is an 
element of war contract cost and should be recognized as such, either by the Price 
Adjustment Boards, or the procurement agencies in determining termination settle- 
ments. For the Government to assume responsibility for conversion of plants to 
war production and to deny responsibility for reconversion to the approximate 
condition that existed before the start of war production, is obviously inequitable. 


VERIFICATION PRrocEDURES 
When decision has been made to terminate all or a portion of a contract, the 
contracting officer is required to serve notice of termination on the contractor 
and to advise him as to (1) the effective date of the termination, (2) the perform- 
ance to be discontinued, (3) any special directions as to the protection of Gov- 
ernment property, etc. 
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Upon receipt of the termination notice, the contractor is required by the uniform 
termination article to do the following: 

1. Terminate work under the contract on the date and to the extent specified 
in the notice of termination. 

2. Place no further orders or subcontracts for materials, services, or facilities 
except as may be necessary for completion of such portions of the work under the 
contract as may not be terminated. 

3. Terminate all orders and subcontracts to the extent that they relate to 
the performance of any work terminated by the notice of termination. 

4. Assign to the Government, in the manner and to the extent directed by 
the contracting officer, all of the right, title, and interest of the contractor under 
the orders or subcontracts so terminated. 

5. Settle all claims arising out of such termination of orders and subcontracts 
with the approval or ratification of the contracting officer to the extent that he may 
require, which approval or ratification shall be final. 

6. Transfer title and deliver to the Government in the manner, to the extent, 
and at the times directed by the contracting officer (a) the fabricated or unfabri- 
cated parts, work in process, completed work, supplies and other material produced 
as a part of, or acquired in respect of the performance of, the work terminated 
in the notice of termination, and (b) the plans, drawings, information, and other 
property which, if the contract had been completed, would be required to be fur- 
nished to the Government. 

7. Use his best efforts to sell in the manner, to the extent, at the time, and at 
the price or prices directed or authorized by the contracting officer, any property of 
the types referred to in item 6. However, the contractor (a) shall not be required 
to extend credit to any purchaser, and (b) may retain any such property at a price 
or prices approved by the contracting officer. 

8. Complete performance of such part of the work as shall not have termi- 
nated by the notice of termination. 

g. Take such action as may be necessary or as the contracting officer may 
direct for protection and preservation of the property which is in the possession 
of the contractor and in which the Government has, or may acquire, an interest. 

The troublesome requirements included above are: 

(a) That the contractor is required to settle all claims arising out of termina- 
tion of orders and subcontracts subject to the approval or ratification of the con- 
tracting officer. 

(b) That he is obligated to use his best efforts to sell the materials acquired 
for the contract at prices directed or authorized by the contracting officer. 

It is likely that it will be found impracticable to hold the prime contractors re- 
sponsible for the examination and settlement of claims of subcontractors and sup- 
pliers. Many prime contractors are small concerns whose subcontractors are large 
concerns and it would be obviously impracticable for the small prime contractor 
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to review and examine the voluminous and complicated records of the large sub- 
contractor. 

The work of verifying termination settlement claims can be divided into three 
phases, namely (1) determination of the propriety of the methods used in com- 
putation of the claims, (2) test check of the component costs and expenses enter- 
ing into the claims, and (3) the determination of the legal right of the contractor 
to make the claims. In the case of a company which has settlement claims to sub- 
mit arising from numerous terminated prime contracts and subcontracts of varying 
degrees, the audit work incident to verification of all of those claims would be 
minimized and simplified if provision were made for a Government auditor from 
the procurement department having a preponderance of interest in the terminated 
contracts and subcontracts from which the claims arise, to undertake the verifi- 
cation of the methods and components of the claims on behalf of all of the war 
agencies concerned. The auditor would be concerned only with (1) determining 
the propriety of the methods used in computation of the claims, and (2) testing 
the component costs and the propriety of the expenses entering into the claim. 

Obviously the method employed by the contractor in determining his settlement 
claims should be consistent for all claims, so that the auditor having once satisfied 
himself as to the propriety of the method would not need to repeat that work for 
subsequent claims. Inquiry into the contractors’ methods of accumulating direct 
costs against contracts, and adequate test checks of the costs entering into selected 
claims, should suffice to assure the auditor of the general accuracy of the com- 
ponent prime costs of all of the claims. Since overheads would be applied ratably 
to all settlement claims on consistent bases, tests that would be made to determine 
the propriety of the items included in the overhead and consideration of the logic 
of methods of application would complete that work for the whole group of 
claims. 

The alternative to such a procedure is the verification of each contractor's 
claims arising under each terminated prime contract and subcontract by a succession 
of auditors from the various procurement agencies and the prime contractors. Each 
of those auditors would necessarily have to satisfy himself as to the propriety of 
the methods used and of component costs and expenses. Such a procedure would 
constitute an unnecessary waste of the country’s accounting talent, which will be 
severely taxed to accomplish the necessary verification, even under an overall veri- 
fication method such as has been suggested. 

Under the overall method of verification, the auditor would satisfy himself that 
each claim appeared to be reasonable when compared with the selling price con- 
tained in the terminated prime contract or subcontract. Upon completion of his 
verification work, the claims incident to prime contracts would be transmitted to 
the procurement agency which awarded the contract, for consideration of the con- 
tracting officer and final approval. Claims arising from subcontracts would be 
transmitted to the prime contractor or superior subcontractor, bearing the stamp 
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of approval of the Government auditor as to method of computation and com- 
ponent costs, expenses, and profit factor. The prime contractor’s or superior sub- 
contractor’s responsibility then would be limited to determination that a contract 
had in fact been awarded to the subcontractor under a contract that had been 
terminated. After determining the amount of partial payments made to the sub- 
contractor or other offsets against the claim, the net claim would be determined 
and then transmitted to the procurement agency that awarded the prime contract 
for final approval and payment. 

It is not intended to infer that all claims should be subject to audit. It is 
believed that the interests of the Government will be amply protected if reliance 
is placed on intelligent review of claims rather than detailed audits. In cases where 
audits appear to be necessary, they should be carried out in accordance with the 
principles of selective auditing. When an overall method of verification such as 
has been suggested is employed, the auditor should be able to make sufficient 
tests of selected claims to satisfy himself as to the propriety of all claims under 
review. 

Inasmuch as the announcement that was made at the time of the release of the 
uniform termination article stated that it had not yet been determined how to apply 
the principles of the uniform termination article to subcontractors because of 
serious administrative problems that required further study, it is possible that an 
overall procedure such as we have suggested will be adopted. 

It is important that all contractors and subcontractors involved in war produc- 
tion should familiarize themselves with the verification procedures adopted by the 
procurement agencies with whom they will be dealing. 

As soon as possible after notice of termination is received, all work should be 
stopped in accordance with the notice of termination and a complete physical in- 
ventory should be taken of all materials acquired or produced for the contract. 
The inventory should be arranged according to raw materials, work in process, 
manufactured parts, and completed goods not yet shipped and should be carefully 
prepared and record kept of the employees who made the count, who checked 
the count, and the dates on which the counts and checks were made. Inasmuch 
as the materials inventoried which constitute the basis for the claim against the 
Government will have to be transferred to the Government or disposed of in 
accordance with the instructions of the contracting officers, care must be exercised 
to assure the protection of the property, for it is provided in the uniform termina- 
tion article that “there shall be excluded from the amounts payable . . . all amounts 
allocable to or payable in respect of property which is destroyed, lost, stolen, or 
damaged so as to become undeliverable prior to the transfer of title to the govern- 
ment or to a buyer . . . prior to the 6oth day after delivery to the Government 
of an inventory covering such property.” Presumably, the Government is supposed 
to assume full responsibility for storage and loss after 60 days after the inventory 
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has been prepared and delivered to the Government, always excepting, of course, 
negligence on the part of the contractor. 
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Inventories should be valued in accordance with generally accepted practices. 
Where a contractor has been following the practice of costing on a last-in-first-out 
basis, it may be contended that he must adhere to that practice in computing the 
termination claim. However, it can readily be demonstrated that many contractors 
will be adversely affected if they are not permitted to evaluate the inventory at 
actual cost in place of the “LIFO” cost under certain circumstances. 


The accounting manual issued by the War Department was predicated on 
examination of prime contractors’ claims being limited to an office review of the 
claim. If the contracting officer decided that some further examination of the 
contractor’s proposed settlement should be made beyond the office review, the con- 
tractor may be requested to submit additional data or explanations in writing. If 
the contracting officer is still not satisfied, Government accounting personnel will 
be instructed to visit the contractor’s plant to discuss the statement and to make 
any necessary reference to the accounting records. If, in the contracting officer’s 
opinion, an audit of the records is necessary, it will be made by the accounting 
personnel. The accounting manual stresses the fact that auditing must be reduced 
to a minimum consistent with protecting the interests of the Government. In 
cases where audits appear to be necessary, they are to be carried out in accordance 
with the principles of selective auditing. 


DisposaL oF MarerrAts 
As stated previously, the uniform termination article requires the contractor: 
(a) To protect the materials acquired or produced for the terminated portion 
of the contract, and 
(b) To use his best efforts to sell the property in the manner, to the extent, 
at the time, and at the price or prices directed or authorized by the contracting 
officer. 

It is fortunate that the Government apparently intends to dispose of the materials 
within 60 days after the inventory has been filed, or to take possession thereof, or 
to assume responsibility for damage thereto not due to the negligence of the con- 
tractor. When a large number of war contract terminations is experienced, many 
contractors and subcontractors will be unable to commence peace production 
until the materials acquired for war contracts have been removed from their plants. 
There will not be sufficient suitable storage space available in the country to make 
it possible for such’ materials to be stored by the contractors and subcontractors 
for an indefinite period of time. Obviously, uncontrolled dumping of those ma- 
terials on the open market would be very undesirable from the standpoint of 
maximum recovery by the Government, and from the standpoint of stabilization 
of the material markets. Therefore, after the 60-day period stipulated in the 
uniform termination article, the contractor should have the right to store the 
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materials at Government risk and expense if disposition of the material has not 
been completed by the surplus property administrator responsible for disposition 
of surplus materials. It will be necessary for regulations relative to disposition of 
materials to state clearly when the contracting officer should decide to dispose of 
surplus materials and work in process as scrap, and when he should certify the 
material to the surplus property administrator for disposition. Unless contracting 
officers can use broad judgment in determining disposition of materials without 
fear of criticism by persons having the benefit of hindsight, it is possible that they 
will be loathe to order scrapping when in doubt. Such an attitude on the part of 
the contracting officers could greatly increase the cost of terminations and seriously 
delay the settlements. 

The problems incident to disposition of surplus materials are legion and far 
beyond the scope of this article; therefore, nothing further will be said herein 
except to recommend very strongly that all contractors prepare in advance for pro- 
tection and storage of those materials, since the materials constitute the basis 
for supporting their termination claims. 


MEtTHops oF SETTLEMENT 


As stated previously, the uniform termination article provides for two methods 


of settlement: 

1. By agreement between the contractor and the contracting officer as to the 
whole or any part of the amount or amounts to be paid to the contractor by reason 
of the total or partial termination of work, which amount or amounts may include 
a reasonable allowance for profit. 

2. In the event of failure of the contractor and contracting officer to agree upon 
the whole amount to be paid to the contractor by reason of the termination of 
work, the Government shall pay: 

(a) For completed articles delivered to and accepted by the Government, a 
sum equivalent to the aggregate price for such articles computed in accordance 
with the price or prices specified in the contract. 

(b) The cost of uncompleted work, plus an allowance for profit not exceed- 
ing 6% of the total cost. 

(c) The reasonable cost of the preservation and protection of property and 
any other reasonable cost incidental to termination work under this contract, 
including expense incidental to the determination of the amount due to the 
contractor as the result of the termination of work under this contract. 

It is stipulated in the uniform termination article that it shall not be assumed 
that the amount which the contractor and the contracting officer may agree upon 
as being a fair termination settlement is limited to the amount which may be 
“etermined in accordance with the formula to be used in the event of failure to 
agree. Presumably, the agreed upon amount could be greater or less than the 
amount determinable by the formula method. However, inasmuch as the con- 
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tracting officer will be required to support any agreed upon settlement by docu- 
mentary evidence, we believe it is safe to assume that the settlement by agreement 
will generally approximate the amount which would be determined by the formula 
method, and seldom will exceed that amount except when extenuating circum- 
stances exist which clearly justify his action. 

Both the uniform termination articles and statement of cost principles issued 
by the Director of War Mobilization are confined to broad principles. Details 
are to be covered by administrative regulations, manuals, and instructions which 
will be issued by the procurement agencies to conform with the organizational 
setup of each agency. Unfortunately, each of the procurement agencies has its 
own organizational setup so that it is not practicable for detailed regulations to be 
adopted which would be applicable to all of the agencies. As yet, the agencies 
have not had time to issue their manuals since the uniform termination article 
was released. We can only assume that the procedure to be followed will be 
similar to that adopted by the War Department in its procurement regulation 
No. 15, as follows: 

1. It is the responsibility of the contracting officer to determine a proper 
settlement guided by the accounting data and reports prepared by the accounting 
personnel. 

2. A group of three or more responsible officers or civilian employees of 
the War Department is to be designated by the Chief of each technical service 
for the assistance of the contracting officers engaged in the termination of con- 
tracts. The contracting officer is required to submit each proposed settlement agree- 
ment involving the payment of more than $5,000 (excluding amounts payable for 
completed items or work at the contract price and before deduction of disposal 
credits) for examination by the advisory section prior to the execution of the settle- 
ment agreement. The functions of the settlement advisory sections are advisory 
only and the contracting officer may decide not to accept their advice, but in the 
event that he does not do so, he is required to prepare a written memorandum of 
his reasons for not doing so. 

3. Each settlement agreement involving the payment of more than $1,000,000 
will be reported (after the review by the appropriate advisory section) to a settle- 
ment review committee of the technical services. 

4. A copy of each settlement agreement providing for a payment in excess 
of $5,000,000, together with an adequate statement of the basis upon which such 
settlement was made, is required to be submitted, after the same has been exe- 
cuted, to the Director, Purchases Division, Headquarters Army Service Forces. 


SETTLEMENT ExpENSES 


The formula provided in the uniform termination article provides for payment 
to the contractor, in addition to costs incurred to point of termination, of the 


following: 
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“The reasonable cost of the preservation and protection of the property in- 
cured ... ; and any other reasonable cost incident to termination of work 
under this contract, including expense incidental to the determination of 
the amount due to the contractor as the result of the termination of work 
under this contract.” 
Among the expenses which will be recognized as reimbursable under that 
provision are the following: 


Settlement Expenses 


Reasonable accounting, legal, clerical, and other expenses necessary in connection 
with the settlement of the contract, and subcontracts and purchase orders there- 
under, including expenses incurred for the purpose of obtaining payment from the 
Government, only to the extent reasonably necessary for the preparation and pres- 
entation of settlement proposals and cost evidence in connection therewith. 


Protection and Disposition of Property 


Storage, transportation and other costs incurred for the protection of property 
acquired or produced for the contract, or in connection with the disposition of 
such property. ; 

The above expenses are in addition to the amount determined as being applicable 
to the terminated contract and are not affected by the provision that the costs 
incurred to point of termination, plus estimated costs necessary to complete the 
contract, may not exceed the contract price. 


FINANCIAL STATEMENT PRESENTATION 


It is not likely that published financial statements for the year 1943 will indicate 
any great uniformity in presentation of termination claims. 

Where the termination claims assume significant proportions and are material in 
amount, obviously they should be set out separately on the balance sheet and included 
in current assets. Upon termination of a contract, the work in process included in 
inventory for that contract becomes one of the components which measures the 
amount of the termination settlement. The other components are the claims of 
subcontractors for terminated work, the indirect expenses not included in inventory, 
the profit factor and the possible termination expenses. The summation of all of 
these factors constitutes the claim against the customer and should be recorded as 
such in the current asset section of the balance sheet. Until termination procedures, 
practices and allowable elements of cost are more positively defined, however, most 
companies will prefer to reflect the claims on the balance sheet at inventory value 
only, or, if the gross amount of the claim is reflected, to provide an additional 
amount in the reserve for doubtful accounts for the amount which might not be 
recovered, depending upon the attitude of the contracting officers and the policies 
adopted by the procurement agencies. 














PROBLEMS AFFECTING LABOR 


Boris SHISHKIN* 


) I 


To war workers, contract termination raises one question which overshadows all 
others—the question of their future jobs. Post-war employment as the source of 
future livelihood is the foremost concern of the vast majority of workers now per- 
forming war work. After the war, American workers want jobs above everything 
else. Their overwhelming preference is for real jobs in private employment. But 
even more overwhelming is their desire that these jobs provide a way to betterment. 
To them the most essential requirements of post-war employment are: (1) Income 
which is (a) sufficient to meet a standard of health and decent living even for the 
lowest paid; (b) sufficient to cover wear and tear—physical deterioration and eco- 
nomic attrition—inflicted upon a large part of our labor force by the sustained war 
production effort, overtime, and night work often performed while living under 
strained war conditions; and (c) sufficient to provide opportunity for economic 
advancement. (2) Job stability as a source of economic security. 

Workers ask many subsidiary but important questions about employment to be 
available to them when their present war jobs are terminated. Will the new jobs 
mean moving to another locality or area? Will the new job be related to the work 
experience and training gained during the war? Will additional training, outside 
regular employment, be necessary in order to secure suitable employment? Will 
seniority rights gained in wartime be preserved in their access to and advancement 
in their post-war jobs? Will there be a clear cut wage policy to safeguard the basic 
wage standards? Will price control be retained long enough to prevent deteriora- 
tion of earnings through inflation? 

Current thinking among workers in war employment is characterized by extreme 
confidence that regular employment at fair pay will be available to them when 
their war jobs are terminated. This confidence extends not only to the immediate 
availability of jobs after the termination of war work but also to a long term job 
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expectancy. This confidence does not seem to be supported by the prevailing post- 
war outlook in business, management and government or by any tangible program 
of action developed to date. There is still time, however, to agree upon a program 
of action which would help make sure that this confidence is not wholly betrayed. 

Another significant characteristic of the thinking prevalent among wage earn- 
ers is that while they would welcome improvement in their economic status which 
may be achieved through lower prices and better products they are unwilling to 


_ accept the lowering of wage standards they have attained. In general labor does 


not accept the “mature economy” point of view. It sees a vast post-war frontier in 
the improvement of income standards among the masses of low paid workers. This 
labor regards as the most important base on which full productive employment can 
be supported. The prevailing trends of opinion among workers have already been 
reflected in the post-war policy statements and programs of many trade unions and 
of their national organizations. } 


II 


Conversion of industry to war was compelled by one consuming purpose of the 
American people—to defend democracy against fascist aggression and to accomplish 
the military defeat of our enemies. With the defeat accomplished and with democ- 
racy victorious, what unifying principle, what single purpose will dictate the policies 
and procedures of contract termination and reconversion? The treachery of Pearl 
Harbor, the wantonness of the invading enemy in the East and in the West gave the 
large majority of the American people a sense of selfless dedication to the great 
purpose of victory. Is it possible to expect selfless dedication to a single post-war 
goal? Has such a unifying goal emerged in the consensus of national opinion? 
Will termination policies be guided by a single focal objective? 

Contract termination may become a mere register of successive cessations of 
industrial activity no longer needed for the prosecution of the war. Or contract 
termination may become a most effective mechanism of purposeful transition 
toward predetermined and agreed post-war goals. If contract termination is to 
become a means of constructive action, the ends we seek must be clear. 

Although contract termination and reconversion has been a consuming interest 
and study of many public agencies and private organizations, a clear-cut area of 
national agreement toward post-war policy objectives has barely begun to take 
shape. Since depression unemployment has been the central problem of workers in 
our generation, it is not surprising that labor attempted to deal with the over-all prob- 
lem earlier than other groups and that it was able to express sooner the basic objec- 
tives of reconversion.? By 1944, labor’s essential post-war objectives have emerged 


* The foregoing attempt to summarize very briefly the prevailing opinion regarding post-war jobs 
among wage earners is based on policies formally adopted by numerous labor organizations, many 
reports, surveys, and polls conducted within and outside the ranks of organized labor, as well as a 
number of public statements by individual labor representatives. 

* Cf. statement of the present writer in Hearings before the Select Committee to Investigate the Inter- 
state Migration of Destitute Citizens pursuant to H. Res. 63, 491 and 629, 76th Cong., 3rd Sess. (1940) 
3673 ff. Also After the Emergency—What Then? (1941, March) 48 AMERICAN FEDERATIONIST 9. 
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clearly enough to serve as guiding principles of termination procedures. Briefly 
summed up, they are: . 

(1) Strengthening and safeguarding of democracy in the economic and indus- 
trial structure of post-war America by means of— 

(a) primary reliance on private enterprise protected against encroachment 
by monopoly combinations and against disruption by unfair competition; (b) en- 
forcement of civil liberties in the community and of freedom of self-organization 
and collective bargaining in industry and in trade; (c) provision for representative 
participation of workers in the shaping of administrative decisions governing or 
affecting production or employment. 

(2) Maximum attainable employment at fair pay. 

(3) Assumption by the community of positive responsibility in safeguarding 
the welfare of those who through lack of employment or other hazards must be 
assured the minimum of security through community action. 

(4) Positive implementation of enduring peace. 

Broadly described, the American workers’ post-war objectives, unified by their 
interdependence are (1) freedom based on self-government, including workers’ 
representative participation in the shaping of rules which govern employment; 
(2) economic security; and (3) enduring peace. Formulating these objectives in 
the midst of the war, labor has laid down a further paramount requirement that no 
termination or reconversion procedures be permitted which would directly or in- 
directly retard the prosecution of the war or jeopardize any portion of the productive 
war effort. 

Il 


War contract termination is not a new problem. It no longer belongs to the 
future. In the first months of 1943 it became apparent that the rate of contract 
cancellations, reflecting mostly interim terminations due to the normal turnover of 
contracts, was markedly increased by what might be called final terminations. It 
was no longer the case of a contract being terminated or withdrawn with respect 
to a particular contractor with further related work transferred to another firm, 
but was now the result of fulfillment of total war requirements for a given item. 
This was apart from terminations of contracts for production of a great number 
of special items which called for only short term output, present throughout the 
entire program. 

Orders for a number of major defense items were placed on a large scale very 
early in the defense program. Many military and related items had been put in 
production on orders from our armed forces and from abroad long before the defense 
program was launched. On some of these major defense items production quotas 
were filled early in 1943. By that time we had produced all we needed for direct 
use as well as for the reserve stockpile of these items—our need for the duration 
of the war was fully met. 
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In the course of 1943 the pace of cancellations was stepped up. Military decisions 
caused us to abandon further production of certain items whose strategic usefulness 
was found to have ended. Some of these terminations involved the replacement of 
production of one item by a change-over for production of another item. Such 
change-overs became more and more frequent in certain classes of munitions manu- 
facturing and aircraft production. Discontinued production of certain types of 
tanks in which no provision was made for immediate utilization of plants and of a 
large number of workers for other work served to attract public attention in the 


~ second quarter of 1943. The peak for contract production of a number of leading 


items was passed sometime in 1943. In the case of tanks for example, while the 
total 1943 output was 13 percent higher than 1942, in the fourth quarter of 1943 
tank production declined to an annual rate 17 percent below 1942. The 1944 
program for tanks was scheduled at 25 percent below the 1942 rate of output. 
Curtailment of small arms manufacturing came somewhat later in 1943 but was 
more precipitous, indicating at least at 4o percent drop from 1943 to 1944. 

Despite these cuts the scheduled 1944 production program was estimated to be 
nearly 30 percent greater than in 1943. It seemed problematical, however, how fully 
these advanced schedules would be translated into actual production. A factor 
limiting the production pace was the need to produce a major proportion of war 
material for stockpiles to be held in reserve for full offensive operations. It was 
clear that the launching of the offensive and the depletion of stockpiles would call 
for a renewed production activity for replacements and direct use. In 1944 the 
over-all prospect was for a substantial increase in total war production where cur- 
tailments and terminations in the production of specific items would be more 
than offset by additional requirements for other items.* 

At the beginning of 1944 more than 10,000 contracts had been terminated or 
were in the process of termination with total value in excess of $9 million. There 
were indications that, in order to avoid too drastic a dislocation of employment, 
production of certain items was being tapered off more gradually than the military 
needs for this production would justify. 

It is clear, therefore, that the problem of contract termination with all its elements 
has already arisen and has already become an immediate issue. The presence of 
this problem now emphasizes the fact that during the war contract terminations 
involved distinct problems and called for different treatment from post-war con- 
tract terminations. While this is true of all phases of transition from war produc- 
tion to civilian production, it is vital to distinguish between the issues of labor 
policy raised in each phase. 

It is especially important to realize that procedures devised to deal with during- 
the-war terminations will to a large extent establish precedents and patterns which 
will inevitably influence post-war termination policies. During-the-war terminations, 


* War anv Post-War DEMANDS FOR TRAINED PERSONNEL (Institute of Women’s Professional Rela- 
tions, New London, Conn., 1943), esp. statements by Philip Murray and Boris Shishkin, pages 23, 49. 
* Figures cited above are based on the published data of the War Production Board. 
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moreover, can be so administered as to mitigate the shock of-the necessary abrupt 
break in war employment when hostilities cease. 

Demobilization of our war labor force can no longer be regarded as a single 
post-war problem. Contract termination in terms of demobilization must be 
viewed in three stages of development: (1) during-the-war termination before 
victory in Europe; (2) during-the-war termination before victory in the Pacific; 
and (3) post-war termination after cessation of all hostilities. 

During-the-war terminations in the first category have resulted and will con- 
tinue to result in much waste of manpower and serious hardship to thousands of 
war workers. There has been and is bound to be considerable interim of unem- 
ployment before these workers find other wartime jobs. The basic problem here, 
however, is that of relatively short term unemployment and of mobility to other 
jobs more or less readily available in other war industries. A substantial cause of 
cutbacks has been the fact that in many sections of war production, especially in 
ordnance, most of the production has been for reserve stock and not for the immedi- 
ate battle use. Once the European invasion is fully underway, further production for 
replacements will be needed for a number of ordnance items. To that extent at 
least some of the pre-invasion cutbacks must be regarded as temporary, and as not 
indicative of the employment trend. Such is not the case, however, with the pro- 
duction of many raw materials including extraction and refining of much of 
aluminum, copper, and other wartime metals. 

The length of the intervening stage between the two victories will largely 
determine the extent of employment disruption and our preparedness to meet it 
when victory becomes complete. The most immediate and urgent attention must, 
therefore, be directed first to the specific policies and procedures governing the 
current terminations and to the more comprehensive methods needed to meet the 
first large curtailments when victory over the Nazis is complete. 

I will not attempt to evaluate the size of the demobilization problem facing 
labor at each stage. Possible patterns of shifts in the labor force from war to 
peace have been developed on the basis of a number of alternative assumptions in 
the excellent work done by the Post-War Division of the Bureau of Labor Statistics. 
Suffice it to say that after victory in Europe we will undoubtedly have to meet a 
substantial curtailment in the size of the armed forces, that curtailment of manu- 
facturing employment at this point is likely to displace nearly 4 million workers, 
and that no potential net job expansion adequate to absorb these workers can now 
be foreseen in either non-manufacturing industry, trade or agriculture. 

The size of the demobilization problem after total victory will of course be much 
larger. The now visible potential for the absorption of demobilized soldiers and 
workers after the war is chiefly in trade and services, and in such gainful occupa- 
tional groups as self-employed, proprietors, etc. During the first four years of war 
agriculture released nearly 5 million persons to armed forces and in shifts to non- 
farm employment. It does not seem probable that, at the very most, more 
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than 2 million can be reabsorbed in farm employment after the war. This under- 
scores the great need to provide productive jobs in industry and trade, if unem- 
ployment is to be kept down to a minimum reasonably approximating that 
achieved in wartime. 

Much of industrial demobilization will, of course, coincide with the demobili- 
zation of those in the armed forces. The major sources of reabsorption of workers 
and soldiers thus released may be expected in trade, finance services, and construc- 
tion. Some of the durable goods industries, such as electrical appliances, refrigera- 
tors, sewing machines, textiles, lumber and paper, can be expected to expand more 
rapidly than others offering more immediate job opportunities. It seems in- 
evitable that the automobile industry with industries depending on its rate of pro- 
duction will decline sharply before it can climb back to a level ot peace-time em- 
ployment of about 600,000 workers. Even after this readjustment the employment 
potential of automobile manufacturing is bound to be considerably lower than the 
volume of employment this industry maintained when converted to war pro- 
duction. 

Declines in manufacturing will center around the key war industries. Aircraft 
production alone is likely to release some 1% million workers. Shipbuilding is 
another war industry which is bound to undergo a drastic cut in jobs. Machinery, 
machine tools, iron and steel, aluminum and other non-ferrous metals, production 
of chemicals and petroleum products will likewise curtail employment. This will 
be accompanied by curtailment of government employment and some decline in 
transportation and public utilities. 

In January 1944, there were 6.5 million more employed workers on payrolls than 
there were in January 194°. Despite cutbacks, curtailments and readjustments on 
some sectors of our employment structure, it seems likely that total employment will 
increase by another 500,000 at the critical stage of invasion. 

War has brought about an enormous shift from peacetime unemployment before 
the war to full employment in wartime. In 1940 about g million of our wage 
earners were unemployed.® In this transition the normal limits of the labor 
force were considerably expanded. Nearly 4 million students normally in schools 
and colleges before the war were drawn into armed services and wartime busi- 
nesses. A large number of women who would not normally be employed as wage 
earners entered the labor force for the first time. In manufacturing alone, between 
October 1939 and October 1940, while employment of men increased 42 percent, 
employment of women nearly doubled. A substantial number of persons over 
65 were also drawn into the labor force. 

To provide jobs for demobilized soldiers and war workers it will be necessary 
not only to provide expanded work opportunities, but also to achieve a measure 
of withdrawal from the labor force of such classes of workers as may be dictated 


*Unemployment for January 1940 is estimated by the Bureau of the Census at 8,800,000. The 
A. F. of L. unemployment estimate for the same year is almost a million higher. The difference is 
largely in the definition of unemployment. 
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by sound public policy. If proper provision is made for educational and training 
opportunities for young persons, withdrawal of minors from the labor force will be 
facilitated. Tightened enforcement of child labor laws will also be imperative. Re- 
newed application of peacetime standards limiting the hours of work for women and 
prohibiting their employment on night shifts will also offer some help in achieving 
at least a partial withdrawal from the labor force of women workers who entered 
employment during the war. Provision of sufficient old-age benefits under the 
social security program will likewise aid in the removal from the labor force of super- 
annuated workers. 

It is probable that a great many workers drawn into wartime employment will 
actively seek employment after the war and will have to be counted as a part of 
the labor force. The extent to which voluntary withdrawal from the labor force 
can be achieved will substantially modify the size of the post-war unemployment 
problem. While specific forecasts of the extent of unemployment that may be antic- 
ipated in the demobilization period are extremely hazardous, there is no basis 
for expecting today that at least temporary unemployment in the two years im- 
mediately following cessation of all hostilities will not: be of critical proportions. 
The range of between 10 and 20 million unemployed has been indicated by a 
number of careful students studying the problem.® 

Several factors combine to support the view that post-war unemployment will 
be not only severe, but also difficult to overcome, unless a far-reaching program of 
concerted action is formulated well in advance. One of the most important among 
these factors is increased productivity achieved in industry during the war. 

The tremendous drive for maximum war output resulted throughout war in- 
dustries in unprecedented technological advances. During the past four years, 
productivity of labor as a direct result of intensified human effort has also shown 
a notable increase. Much of the technological change and the accompanying in- 
crease in work effort has remained hidden by other factors inevitable in the course 
of extremely rapid industrial expansion and under the impact of wartime shifts 
of manpower. Large recruitments of new workers, excessive turnover and delays 
in the supply of materials and parts have combined to conceal the trend in many of 
the major war industries. In fact in 1940-41 over-all productivity in several war 
industries registered a temporary drop, accounted for partly by the influx of inex- 
perienced help, partly by tooling up delays and partly by deficient management and 
supervision. 


® These estimates refer to the relatively short range of readjustment, mostly confined to two years 
immediately following total victory. Some evaluators of the post-war employment prospects assume 
long range peacetime unemployment to be around 4 million. E. g., Transition to Peace (1944, Jan.) 
29 Fortune 84. A more optimistic view on the immediate post-war prospects is expressed in SCHLOTTER- 
BECK, Posr War REEMPLOYMENT (Brookings Institution, 1943). This study, however, also recognizes 
that displacement of workers will be in the aggregate of 17,800,000. It places the possible rate of 
discharges as follows: in 12 months after victory in Europe—6,400,000; in six months after victory in 
Asia—6,900,000; in the second six months after final victory—2,500,000; in the third six months— 
2,000,000. This study also places the long-range post-war unemployment at a high level of between 
4 and 5 million. 
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Even so, there is evidence that in most industries labor productivity attained far 
more than offset the slowing down effects of these adjustments. Roughly measured, 
but after due allowance for discrepancies of the available data on factory employ- 
ment, hours and physical output, between 1939 and 1943 productivity per worker 
per hour increased about 20 percent. When hidden increases in productivity are 
accounted for, the over-all productivity of labor? will be likely to be found to 
have gone up some 30 percent in the last four years with a further increase indi- 
cated in 1944. 

Contract termination will be a dominant factor in determining the scope and 
pace of post-war unemployment. Policies governing termination will also serve 
to determine the scope and pace of reabsorption of displaced workers. Hence labor’s 
keen concern in the policies and procedures of termination which constitute the 
most important mechanism for achieving a controlled and balanced transition. 


IV 


The development of defense and war production was driven by one compelling 
force—speed. While special pleading from particular localities proved effective in 
the allocation of many new plant sites and in the approved expansion of new 
capacity, the growth of new production, and with it of new employment, was shaped 
primarily by the need to get as much essential production underway as rapidly 
as possible. 

Conversion of industry from peace to war production was carried out without 
a master plan. Problems were met as they arose. Approval of a new plant site 
depended on a combination of particular factors in each particular case. Although 
in a given case availability of manpower and proximity to raw materials may have 
been of great importance, sufficient supply of electrical power or transportation facili- 
ties often proved decisive in determining where new production would be located. 
As a result, allocation of war production and war employment became badly un- 
balanced both in terms of distribution of productive activity during the war and 
in terms of reconvertibility after the war. 

In the early stages of the defense program it was intended to locate the bulk 
of strategic capacity between the Alleghenies and the Rockies for reasons of de- 
fense against outside attack. This pattern was never realized. The propensity of 
procurement officers to deal with firms previously known to them and tested by 
them and their inclination to give preference to the larger industrial aggregates 
proved to be a more powerful influence than any of the over-all policies urged 
by the successive war production agencies-NDAC, OPM, and WPB. 

The result was an overconcentration of metal-working war industries, including 
munitions, in a group of North Atlantic states—Massachusetts, Connecticut, Rhode 
Island, New Jersey, and Pennsylvania, and a group of North Central states—Ohio, 
Illinois, and Michigan. The aircraft and shipbuilding industries became concen- 
trated along the seaboard of the country with heavy concentrations in the northern 


"Recognizing the wide disparity in efficiency among war plants engaged in the same production. 
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portion of the Atlantic seaboard, the northern and southern ends of the West 
Coast, and in portions of the Gulf Region. As shown by the ration book registra- 
tion in April, 1943, there was a large shift of population to all border states of the 
country and in the three industrial states named. In general, the states in the 
interior registered a population loss, with the outflow directed both to the areas 
of war production concentration and to the armed forces. 

The unevenness of the resulting concentration of war employment is illustrated 
by the estimate that in the industrial state of Michigan more than 6 demobilized 
servicemen and released war workers will apply for jobs for every 10 workers 
employed in this state before the war. In Connecticut and Indiana the ratio will 
be at least 4% to 10. In the Dakotas, the Carolinas, Mississippi and Vermont the 
ratio will be only 2 to 10. 

This unequal strain will fall even more heavily on the individual communities 
in which war production and employment were overconcentrated. In San Diego 
and in Wichita, Kansas, factory employment increased sixfold since 1937; in 
Seattle, Washington, and Norfolk, Virginia, it more than doubled. In Portland, 
Oregon, factory employment increased more than 24 times.® 

In terms of putting wartime plants and equipment to best peacetime use, transi- 
tion from war to peace employment presents two distinct problems. First, we 
have a large group of industries whose activity was curtailed by the war and 
which can build back their production volume and employment as materials 
become available. In the same general group also are the industries which are 
more or less readily reconvertible. Such reconvertibility implies that wartime 
plant machinery and equipment can be put to peacetime use'‘in a relatively short 
time without a major change in the productive process, and possibly with no 
need for Government intervention. 

In the second group are industries in which plants must undergo a basic change 
in machinery and equipment and which cannot go into peacetime production until 
after a long period of readjustment. This group also includes the plants that 
must be classed as “nonconvertibles.” These include the majority of plants manu- 
facturing explosives, shell-loading, and bag-loading plants. In the same class are 
plants whose equipment is theoretically convertible but whose equipment can be 
of no use because it represents excess capacity. By far the largest portion of our 
aircraft production plants are in this category. The major portion of shipyard 
capacity presents the same problem. 

This second group of industries represents a definite distress area which re- 
quires special treatment. A great many of these plants are the result of a huge 
investment of public funds not only in the productive equipment they contain, but 
also in the supply of power, utilities, and transportation facilities, as well as com- 
munity facilities and housing that had to be provided to service them. We can 

® Pierson, EMPLOYMENT AFTER THE War (Post-war Planning Committee of the American Federation 


of Labor, 1943). See also Emile Benoit-Smullyan, Relative Severity of Post-War Demobilization (1943, 
July) 57 Monrury Lazor Rev. 1. 
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salvage much of this machinery and equipment and put much of the supporting 
power, transportation facilities, etc., to full productive post-war use if an agreed 
plan is developed for special treatment of this distress area of reconversion. The 
size and nature of the problem is such that government participation in planning 
and assisting the transition is clearly necessary. The enormous shipyards on the 
Columbia River around Portland will no longer be needed after the war. All 
supporting facilities in that area will become scrap if not put to productive use. 
Yet the location of these yards offers such great natural advantages for production 
and shipping that the conversion of the shipways to entirely different production 
uses could offer the most economical way to new industrial development capable 
of supporting a large and steady employment growth. 

Termination policies in the first group of industries may generally assume that 
private enterprise can solve the basic problems of reentry into civilian production 
without outside aid. Termination procedures should serve merely to facilitate 
that transition and safeguard the public interest inherent in it. Termination of 
contracts in the second, the distress, group, on the other hand, will determine the 
future utilization for expanded employment of a huge war-time public investment. 
Here the entire solution of the problem must depend on public policy and not on 
whatever private interests may be involved. 

This distinction illustrates the need for integrated treatment of contract termina- 
tions procedure in a way which makes it possible to relate guiding policy decisions 
to other major policies of the government directed toward stabilization of employ- 
ment after the war. Such integration can be achieved only through a unified policy 
approach governing the entire termination program. 


V 


American industry was converted to war production with virtually no advance 
planning and very little preparation. Conversion between 1939 and 1943 was 
notable for the lack of consistent guidance from the Government to industry and 
labor on basic conversion policies and lack of coordination among the various 
Government agencies concerned. Despite ceaseless conflicts of responsibility and 
overlapping of jurisdiction of different agencies along the entire war production 
front the record of American manufacturers and workers in shifting into war 
production was truly outstanding. But the speed of peace-to-war conversion re- 
flects more the strength of purpose on the part of our entire industry to take part 
in the war effort than the effectiveness of the basic war production administration. 

By the time the largest part of conversion from peace to war was completed, a 
very substantial progress had been made in putting the Government’s war produc- 
tion administration in order. The introduction of the “controlled materials plan,” 
although belated and cumbersome, equipped the War Production Board with the 
essential coordinating controls which it had lacked. A measure of coordination 
was achieved in the relationship among claimant agencies in procurement proce- 
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dures. But even the establishment of the Office of War Mobilization did not result 
in the positive coordination of the several procurement and administrative efforts, 
nor did it produce such over-all planning of the industrial war effort as labor and 
other groups had sought. Throughout the program, multiplicity of conflicting war 
agencies was matched only by the multiplicity of conflicting Congressional. com- 
mittees investigating them. 

Thus, in 1943, industrial America faced the problem of transition from con- 
version to reconversion, lacking a central agency for planning and coordinating an 
orderly change. Reconversion, therefore, was not a matter of throwing central 
controls in reverse. It was a matter of first devising such controls for an orderly 
transition to peacetime enterprise and employment. 

During 1943, back-flows and eddies began to develop in the gigantic flow of 
war output. Military requirements for war production reached a stage where 
termination of contracts in some sectors of war procurement became an immediate 
necessity while the need for expansion of activity in other major sectors continued 
to be pressing. These conflicting trends only enhanced the three elements essential 
to balanced reconversion procedure: (1) advance planning; (2) genuine coordina- 
tion of Government policies and responsibilities; (3) timing of contract cancellation 
and demobilization. 

To achieve these, labor proposed the creation of a single demobilization agency 
with central power to determine basic policies whose execution would rest with 
several operating agencies. Because reconversion policies will reach far in shap- 
ing the future of manufacturers and workers, and because they must of necessity 
involve quick and sweeping decisions, labor urged that adequate representation 
be given to management and labor at the top policy level of the central demobiliza- 
tion agency. 

In dealing with reconversion and contract termination, labor’s first objective 
is to set up the most effective mechanism which would enable representatives of 
labor and management to join with the government in formulating the basic 
policies of demobilization, reconversion, and reconstruction which will soon con- 
front the nation. 

Administrative unification, which was never fully achieved in the development 
of war mobilization, is imperative in demobilization if agreed post-war goals are to 
be met through a concerted program of action. Such unification is made essential 
by the far-reaching interdependence of basic factors controlling policy decisions— 
availability of raw materials, the most effective utilization of demobilized plants, 
machinery and equipment, disposed of war stocks and surplus materials and, above 
all, the most effective reallocation of demobilized workers to civilian productive 
jobs. Administrative policy unification is equally necessary to achieve sound and 
balanced procedures in the face of powerful conflicting pressures inside and out- 
side the Government. What looks to the Comptroller General like a saving of a few 
million dollars in a particular termination transaction, may mean a loss of many 
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millions of dollars to the community in terms of lost jobs and deteriorating plant 
capacity this initial saving may entail. The sale of a particular stockpile at a 
rigged price by a procurement agency may look like a saving on the books of a 
procurement agency, but may mean a complete disruption of the market for that 
and related commodities, wiping out a strategic source of post-war job opportunities, 

Labor asks for a voice in the shaping of policies which will guide the course 
of demobilization and of contract termination. It does not seek to intervene in 
management. But labor is unwilling to delegate policy decisions which will shape 
the future course of employment to the omniscience of another “czar” uncon- 
trolled by the practical experience and representative expression of labor as well 
as management. Singleness of purpose and harmony of action can best be achieved 
in such participation of labor and management in the formulation of reconversion 
policies. 

VI 


What labor has long sought in administration of war mobilization and what 
labor has urged in war demobilization—single unified civilian controls over policy 
and administrative—has never been achieved in practice. The Baruch-Hancock 
report® has accepted the major premise laid down by labor spokesmen for central 
administrative controls. However, neither the Baruch report nor the George-Murray 
Bill which embodied the main recommendations of the report has accepted labor’s 
major premise that procedures governing reconversion of plants and properties and 
procedures governing demobilization of manpower must be administered under a 
legislative program governing a single set of controls. 

Early in May, 1944, it became clear that reconversion procedures confined solely 
to the handling of war plants and properties would be submitted to Congress for 
consideration before the summer recess scheduled for mid-June. The George- 
Murray Bill, the leading measure prepared for final Congressional consideration, 
left out of account programs necessary to provide for human needs and assure em- 
ployment opportunities for demobilized workers and soldiers. In a joint state- 
ment of the American Federation of Labor, the Congress of Industrial Organiza- 
tions and the Railway Labor Executives Association, labor condemned the one- 
sidedness of the George-Murray Bill, with vigor and unanimity. At the same time 
labor gave its full support to the Kilgore Bill.?° 

The Kilgore Bill proposes to set up machinery in the Office of War Mobilization 
to meet the major problems of both labor and industry in the reconversion process. 
It provides for the establishment of a National Production-Employment Board with 
representation of industry, labor, agriculture and consumers. Given full access to 
all the data in the Office of War Mobilization bearing on the effectiveness and ade- 
quacy of the program, the proposed Board would not only advise the Office of 


° BERNARD M. Barucu and Jonn M. Hancock, Report on War AND Post-War ADJUSTMENT Poticy, 
Sen. Doc. No. 154, 78th Cong., 2d Sess., 1944. 
29S. 1893, 78th Cong., 2d Sess. (1944). 
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War Mobilization on policies, but also endeavor “to secure maximum cooperation 
and participation of the American people in war mobilization and post-war ad- 
justment.” 

The Kilgore Bill contains detailed provision for retraining and reemployment 
of demobilized workers and spell out the responsibilities of the Government for 
defraying the cost of transportation of workers and ex-servicemen from their 
previous residences to new jobs. Maintenance allowances for those enrolled in 
vocational training programs are also provided. The Bill contains a provision for 
“interim placement benefits” to tide demobilized workers and soldiers over the 
period of temporary unemployment in the course of reconversion. 

To be sure the Kilgore Bill is by no means the last word in an over-all plan 
for concerted reconversion and demobilization. It is, however, far the most 
comprehensive plan for integrated machinery through which labor, industry and 
the Government could work together effectively to prevent economic collapse and 
protect wage earners against needless suffering. Labor will continue to press for 
the Congressional enactment of the basic provisions of the Kilgore Bill governing 
human demobilization and will seek intergrated administration of these provisions 
with those governing reconversion of plant and property.?* 


VII 


Labor is fully as concerned with the administrative procedure governing termi- 
nations as it is with matters of legislative policy. Termination of war contracts 
can be most effectively planned and executed if made part of an integrated procedure 
subject to centrally made over-all policies. This does not mean that uniformity 
of procedure in all cases is either possible or desirable. 

War contracts differ widely in the terms on which they were let, the conditions 
of performance and the method of determining the cost to the Government. These 
differences occur within a single procurement agency. Other basic differences dis- 
tinguish procedures among different procurement agencies. From the network 
of prime contractors who deal directly with the Government spreads a more com- 
plicated web of orders let to subcontractors and to sub-subcontractors. A single 
contractor, dealing with several procurement agencies and handling several types 
of contracts must often follow different accounting procedures with respect to each 
class of work and each agency. The Procurement Policy Division of the War 
Production Board succeeded in introducing a measure of coordination among 
agencies. The coordinating policy board evolved among procurement agencies acts 
to some extent as a clearing house through which work discontinued by one agency 
may be transferred to another. 

Not only has the unification of procurement procedures fallen far short of war- 
time need, but no agency has been developed to assume responsibility for meeting 
peace-time requirements of civilian economy. Planning for post-war production 


11'For statement of labor views cf. RECONsTRUCTION ADMINISTRATION (report of the A. F. of L. 
Committee on Postwar Planning, January, 1944); Postwar Program (A. F. of L., April, 1944), p. 23. 
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and employment is vastly different from the task of scheduling military procure- 
ment. The post-war task cannot be performed without a completely reorganized 
procedural set-up, with clear responsibility toward reaching clearly established 
goals. 

Termination clauses in war contracts should be so formulated as to best meet 
special problems of production and employment encountered in each type of pro- 
curement. A termination clause, moreover, inevitably conditions the cost, price, 
and production policies of the contractor in the course of war production, as well 
as determines the contractor’s post-war pattern of action. 


Although designed to achieve fullest possible employment after termination, 
cancellation clauses and procedures must not encourage labor hoarding, wasteful 
use of labor or extravagant spending for overhead. Hoarding of under-utilized 
labor and uneconomical plant use will lead to inflated costs and distorted prices 
which only serve to jeopardize long-run employment stability. An unduly liberal 
termination settlement, making a generous profit allowance on work in process 
and on inventories would serve to encourage overbuying of materials and accumu- 
lation of wasteful surpluses. 

Termination and liquidation policies must be guided, above all, by the central 
post-war objectives of the entire reconversion program. Full account should be 
taken of the special interests of the contractors attempting to gain advantageous 
competitive positions in the post-war market. In the case of all terminations made 
while the war is still on, strong safeguards are necessary to prevent a stampede 
of essential war producers for the civilian post-war market at the expense of essen- 
tial was production. At the same time, positive incentives are necessary to assure 
prompt conversion of production facilities of those contractors whose capacity is 
no longer needed for war requirements. 


One of the most difficult policy problems in this connection is created by the 
tendency on the part of the procurement agencies to rely heavily until the very 
end on the most efficient producers for the supply of war requirements. Unless 
a definite attempt is made to distribute terminations over the entire range of 
the particular industry, much of the gain in labor productivity, efficient manage- 
ment and advanced technology may be lost for post-war production. 


Distribution of terminations must be closely related to the kind of distortions 
forced in the pattern of a particular industry by war needs. Concentration pro- 
grams of the War Production Board have put the burden of war production 
on large industrial units in some industries and on small producers in others. 
In reconversion, different types of producers must be treated equitably, the pattern 
of competition must be safeguarded and maximum job opportunity assured. Sched- 
uling of cancellations must be closely related to these essentials for post-war growth. 
They cannot be dictated solely by the decisions of military procurement agencies. 
Nor can they be made workable and sound without full participation of labor and 
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management in the formulation of plans, rules and schedules in each branch 
1 of industry. 


1 In arriving at a termination pattern, it must be remembered that war mobili- 
zation has set off an enormous drive toward industrial concentration. Over three- 
' fourths of all defense and war contracts have been handled by only 100 firms. 


This over-concentration is a real threat not only to the post-war competitive growth, 
but also to the balanced expansion of post-war employment. Before the outbreak 
| of the war, smaller manufacturing plants were the source of nearly one-third of the 
nation’s industrial employment. These smaller plants are important in providing 
wider distribution of post-war jobs and are in general capable of achieving recon- 
| version more rapidly. 


| Dominant consideration must be given to the scheduling of cancellations in 
direct relation to the distribution of industrial manpower. For almost a year during- 
the-war cancellations have been completely unrelated to the geographical pattern 
of manpower distribution. No single approach to this problem is possible. For 
example, in the case of bag-loading plants, many of which are located in isolated 
rural areas, and where, say, a 50 percent reduction may be necessary, it would 
be wiser to shut down half the plants and transfer all workers elsewhere rather 
than cut in half employment in all these plants. In other words, if it is recognized 
that the plant is not immediately convertible and the area is bound to become 
a ghost town, it would be better to transfer the displaced workers to industrial 
areas where there is still demand for labor and where prospects for conversion are 
better. On the other hand, where plants are readily convertible, termination may 
help to loosen up extremely tight labor areas and bring new production to rela- 
tively loose areas. 


The job of giving due weight to the several necessary considerations which 
must underlie termination scheduling, is extremely complex, but not impossible. 
Several devices in which management and labor can cooperate may prove extremely 
effective if developed in advance. One of these is the development of an industry- 
wide inventory by each industrial group, of productive machinery and equipment 
to establish concrete and integrated basis of information regarding potential con- 
vertability. A uniform system of reporting by members of industry would enable 
the Government to develop a coordinated depository of information on which that 
industry or other industries could heavily rely. A similar inventory of raw ma- 
terials in the hands of war contractors, the amount of work in process, the con- 
tractor’s stock of finished goods and the surplus stock accumulated by the armed 
forces would greatly facilitate the development of an over-all plan. 


Parallel to these inventories of productive equipment and materials would be 
the development of an inventory of skills. The availability of such an inventory 
of occupational distribution of manpower would aid the flow of displaced workers 
to jobs for which they are best qualified. In many areas of employment the exact- 
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ing task of occupational classification could be greatly furthered by active partici- 
pation on the part of organized labor. 

Within the broad administrative framework of unified and cooperative develop- 
ment of policies and procedures falls the challenging task of developing techniques 
which would make sure that cancellations conform to requirements of a sound cost 
and price policy. Uniform accounting procedures would greatly speed contract 
settlements and facilitate adjustment of contract claims on a plant-wide or producer-. 
wide basis. Company-wide terminations thus made possible in many cases would 
greatly accelerate the pace of war to peace conversion. 

Labor’s concern, however, is not only with the speed of contract settlement 
which enables the employer to shift more rapidly to peacetime activity, but also 
with the cost and price policies which underlie such settlement. Loosely conducted 
and poorly safeguarded cost and price contracting procedures are hidden elements 
of a future inflation in a period in which downward pressure on wages will be 
great. 

The problem may be illustrated by a brief mention of special reserves for 
reconversion. Provision of reserves which can facilitate the change-over to civilian 
production and help to achieve lower prices has value in individual situations 
provided they are developed in a setting in which the health of the entire 
economy is assured. The usefulness of special reserves is extremely limited un- 
less financial liquidity can be attained through other adjustments. In themselves 
corporate post-war reserves offer no sure way toward stable post-war growth. 
Reserve accounts on the books of a corporation are not funds which can pay for 
machinery, repairs and distribution of products. Special reserve accounts treated 
as allowable costs for tax purposes, lend themselves easily to dangerous abuse. Far 
safer is direct and controlled determination of reconversion costs with direct aid for 
their financing.’* The use of bank loans insured by the Government under a plan 
similar to that used by the FHA for housing may be one solution that will help 
us avoid direct Government lending and at the same time escape hidden profiteering 
and concealed inflation possible if special reconversion reserves are classed as 
allowable costs. 

As there is no patent on victory in war, there is no patent for winning the peace. 
Neither labor, management nor Government can accomplish the major task of termi- 
nation and reconversion singlehanded. The cooperation of all three is essential to 
get the job done, and to get it done in a way in which no single group will gain 
a special advantage in the establishment of an orderly transition to a dynamic 
and healthy post-war economy. 


VIII 
Contract termination raises a number of issues of trade union policy. This is 
especially true in industries and occupations whose ranks have been greatly swollen 


42For general analysis of the problem, see Mark Masset, Business RESERVES FOR Post-War Sur- 
vival (National Planning Association, Wash., D. C., 1943). 
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by war demands, such as shipbuilding, aircraft, explosives, aluminum, copper and 
other metal working industries, and in mechanical and metal working trades. 
How can unions aid in the transfer of members to civilian work when war jobs 
are terminated? What role will labor assume in the difficult process of integrating 
the returning servicemen into post-war jobs? What effect will the war-time break- 
down of skills have on the peace-time standards established by collective bar- 
gaining? 

A serious question to millions of workers transferred to essential war jobs 
and frozen in these jobs during their war employment is—what credit will be given 
them in their peacetime classifications for this wartime experience and training? 
Tangible seniority rights have been established by wage earners in industry only 
through collective bargaining. Outside the framework of a voluntary collective 
agreement, seniority does not exist as a right. Nor can the right of seniority be 
established by law. 

Outside the incomplete file of registrations of the U. S. Employment Service, 
no record of wartime employment has been maintained. As a system of wartime 
job registration was not conceived in the early stages of defense and war pro- 
grams, it would seem hardly feasible to construct the war employment record 
of millions of workers frequently shifted between jobs and industries. Only in 
occupations in which the record of job assignments is kept by a government agency 
as a matter of course, as in the case of wartime shipping, would it be at all feasible 
to provide war workers with a certificate of war service, for credit to post-war 
seniority. 

The responsibility for the estalishment of wartime seniority after the war is 
clearly a task which only unions can fulfill for their members. The inevitable 
occupational shifts which are bound to change occupational status and union 
afhliations of a great mass of workers present a challenge to the labor movement 
which may be fully met only through a cooperative plan which would assure 
every union member of a square deal and a full recognition of his wartime ex- 
perience. 

Proposals to provide workers with dismissal or separation pay when their war 
jobs are terminated have commanded much attention. It has been suggested that 
such dismissal pay, designed to give war workers at least some means to tide 
them over between their war job and peace employment, would be chargeable to the 
Government by the war contractor on the ground that such “muster out” pay to 
the war worker is a part of the cost of the war. 


The initial proposals of the dismissal pay plans came from the employers’ side 
and not from labor. It was clear that the early impetus given to the dismissal pay 
plans was not so much the concern with the welfare of the dismissed worker as 
the desire on the part of the war contractor to have such dismissal pay classed as 
allowable cost for tax purposes. 
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The likelihood of a practical application of a general dismissal pay plan seems 
remote despite the lack of strong opposition to it. The chief obstacle is the diff- 
culty of clearly defining the coverage of such a scheme. If the plan is limited 
to prime contractors only, dissatisfaction on the part of workers who have been 
repeatedly classified as war workers, but who will be denied dismissal compensa- 
tion is bound to be widespread. If, on the other hand, the plan is extended to 
cover war subcontractors, the administrative difficulty of defining the war worker 
_ in numerous plants in which only part of employment was connected with war 

contracts will be well-nigh impossible to overcome. 

If the coverage is extended liberally in the face of these difficulties and some 
20 million wage-earners generally classed as war workers become beneficiaries, a 
program averaging only $100 per worker would call for disbursement of $2,000,- 
000,000 in public funds. Yet a $100 dismissal bonus which in durable goods indus- 
tries will be the equivalent of about two weeks’ pay, will hardly be regarded by 
workers as a sufficient amount to be of any help in their difficult transition from 
wartime to peacetime jobs. At the same time an economy-minded Congress is 
not likely to authorize a much larger sum, especialy in view of the limits now indi- 
cated in the muster-out pay for the soldiers. 

As a matter of sound public policy, it is questionable whether the employer 
is a suitable disbursing agent for equitable allocation of the large public fund in- 
volved in the dismissal pay proposal. Some base would have to be established in 
terms of the worker’s length of service in his war job. Otherwise, pre-closing pay- 
rolls may be deliberately inflated by employers anxious to become dispensers of 
public benefits and eager to increase their allowable costs. Once duration of war 
employment becomes the test of eligibility, difficulty in establishing prior war em- 
ployment with other war contractors will make the administration of the scheme 
cumbersome, slow, and costly. 

The political force behind the drive for dismissal pay is found in the quarters 
strongly opposed to the extension of the social security program providing for 
enlarged unemployment benefits such as the Wagner-Murray-Dingel Bill con- 
templates. Approval by Congress of both the dismissal pay plan and the enlarged 
unemployment compensation program does not seem probable. 

The record of 1943 trade union agreements gives a strong indication that organ- 
ized labor is acutely alert. to its responsibilities toward the fellow workers who 
have gone into active military service to bear arms for their country. It will be 
remembered that the Thomas amendment to the Selective Service Act, providing 
the main statutory basis for reemployment of servicemen, was adopted at the 
initiative and with the aggressive support of organized labor. Although the provi- 
sions of this law and of the National Guard and Reserve Corps Joint Resolution 
of 1940 provide no firm guarantee of reemployment and of resumption of adequate 
earnings on the job, this lack can be made up by labor’s willingness to assume 
leadership in assuring employment preference to veterans. 

















ProsteMs AFFECTING LaBor 631 


Although there is a wide variation in the reemployment provisions covering 
servicemen, the pattern of military service clauses in contracts has been generally 
well crystallized. The basic provisions developed through collective bargaining 
usually provide for (1) application for job reinstatement within a period ranging 
from 60 days to 6 months after discharge; (2) accumulation of seniority while in 
training or on active duty; (3) where disruption caused by reconversion makes 
strict application of seniority impossible, procedure for transfer to equivalent work 
or related employment with retention of pay status; (4) accrual of eligibility for 
benefits during the term of service; (5) some provision for dependents of employees 
who are killed or disabled in the service; (6) provision for employment of those 
physically handicapped in the armed service. 


A number of agreements provide that employees called into service be retained 
on the payroll for a brief period after they leave to enter military service. There 
is considerable variation in the applicability of military service clauses in relation 
to the length of service with the employer prior to induction. Extension of such 
clauses to seasonal and temporary employees also varies. In general, the effective- 
ness of military service clauses depends on the willingness of the employer to agree 
to the liberal terms proposed by the union and the collective bargaining strength 
of the union. In 1941 and 1942 the tendency of employers was to depart as little 
as possible from the loose terminology of the reinstatement provisions of the Selec- 
tive Service Act. Agreements negotiated in 1943 show the ability of the unions 
to strengthen the provisions and the employers’ willingness to accept more detailed 
and specific clauses. 

Some agreements negotiated in 1943 and a greater number of those on which 
negotiations were still pending at the close of the year indicate new insistence on 
the part of the unions on some form of dismissal compensation—without regard 
of course to the question of whether or not such compensation would become a 
part of the contract cost to the government. In the early stages of our participation 
in the war, employers strongly resisted provisions for separation pay. In the 
latter part of 1943 there was greater willingness on the part of employers to meet 
separation pay proposals, but often on the condition that dismissal compensation 
be paid only if allowed as a contract cost by the Government.** 


In viewing as a whole the problem of reinstatement of servicemen, it is clear 
that collective bargaining will play a leading role in the setting of standards and 
procedures surrounding reinstatement. Organized labor has taken the leadership 
in dealing with this issue and will undoubtedly retain it. It is also clear that 
collective bargaining cannot solve the whole problem. The issues involved must 
be recognized in the handling of contract terminations and at least a guiding 

78 The above brief summary of union contract clauses dealing with military service is based on a 
study of agreements of American Federation of Labor unions. For other material, see Cannon, Military- 
Service and War-Job Clauses in Union Agreements (1942, Dec.) 55 MontHty Lazor Review. Also 


Brecht, Collective Bargaining and Re-employment of Veterans (1943, May) 227 ANNALS OF THE 
AMERICAN ACADEMY OF POLITICAL AND SociAL SCIENCE 94. 
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statement of policy from the Government, applicable to all types of terminations, 
will be essential. 

To achieve a smooth and harmonious flow of reinstatement for demobilized 
soldiers and discharged war workers it will be necessary to put into effect a 
number of policies which go far beyond the limits of contract termination provi- 
sions. For example, eligibility for the payment of unemployment insurance benefits 
and other social security benefits must be extended by statute to soldiers and to 
workers shifted around the country under the pressure of war manpower needs 
during the war. 

It is not entirely futile to hope that statutory enactments, administrative policies 
and termination procedures can be harmonized. A broad basis of agreements among 
representatives of management, labor and the Government regarding post-war ob- 
jectives would enable the nation to develop an agreed advance plan ready to be 
translated into a program of unified, positive action. Only such a program of 
action, speedily carried out, can give us assurance that economic freedom and 
security will be achieved by the American people after the war and that democracy 
will withstand the strain and stress of transition to peace. 











DISPOSITION OF FEDERALLY OWNED SURPLUSES 


Currton E. Macx* 


INTRODUCTION 


Recently a nationally known publishing service polled its business readers to 
determine which postwar problems were being given greatest thought and con- 
sideration. “Post-war jobs” was most frequently named; “federal surplus disposals” 
ran a close second. 

This latter is indeed significant. On the one hand, it is comfortable to note 
that, of all the warring nations, only the United States remains so situated as to have 
surpluses amidst a world of general destruction and deficiencies. On the other, 
the nation is apparently soberly conscious of the fact that, comfortable though the 
thought of surpluses may be, full recognition must be given to the problems of 
their disposal. 

Such surpluses are indeed inevitable. When asked if there was a method by 
which the United States could avoid them, a high ranking General replied: 
“Only if you fire the last cartridge in the nation, consume the last “K” ration in 
the Army, and wear out the last pair of boots on the precise hour of Victory.” 

Unlike the peacetime programming of supplies and equipment, the Government 
at war cannot indulge in “close” determination of what it might conceivably need. 
The presence of a surplus of supplies indicates the availability of enough supplies. 

Eventually, however, this nation will have a prodigious amount of surplus war 
materials. Since that condition is unavoidable, it is then by no means premature 
to discuss the vital question of how to dispose of those surpluses. Some disposals 
are under way now. They will increase as time passes. 

Only one note of caution should be interjected. Present discussion of the sur- 
plus property topic must avoid conveying a false impression of the current war 
needs. Every responsible authority insists that the need for substantial production 
and procurement still remains. In short, “the war is not over.” 

The paradox of relatively minor quantities of surplus materials developing in a 
period of intense war production can be easily traced and simply explained. Changes 
in war strategy, in the design of weapons, the termination of war contracts for 


*L.L.B., Suffolk Law School, 1927. Director of Procurement, United States Treasury Department. 
Lecturer on purchasing, American University. Member, Educational Committee, National Association 
of Purchasing Agents. Member, Board of Directors, American Standards Association. Member, Soviet 
Protocol Committee. Member of Maine Bar. President, Washington Association of Purchasing Agents. 
Formerly with Bureau of Internal Revenue, 1926-41. Author, FeperaL ProcurEMENT. Contributor 


of articles on procurement. 
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these and other reasons, and the production of new products—all these can and 
do affect supply requirements and, thus, development of surpluses. 

For example, certain of the Government-built explosive plants are not needed 
at the present time because of changes in technical development and in the course 
of the war. Similarly, the fact that the Government recently halted production of a 
certain type of ammunition, thus making momentarily idle 1,500 skilled workers 
and throwing quantities of brass, steel and gunpowder into a temporary surplus 
category does not mean a decline in the need for manpower, brass, steel and gun- 
powde:. Or for hand grenades, tanks, aircraft or torpedoes. The workers and 
materials affected have already been absorbed into other equally essential war re- 
quirements. Currently then, proper control of surpluses requires a carefully con- 
ducted management operation to effect a shifting and transfer of what is surplus 
in one place to where it is critically needed in another. When the time comes that 
such shifts are not necessary, as needs lessen, the heaviest surplus disposal task will 
be at hand. 

Rather substantial preparations to handle the problem have already been made. 
These will be discussed in this article, beginning with the experience of the First 
World War and progressing chronologically to events as they stand today. 


Recorp oF Wortp War I 

In order to gain perspective, and that we might strive to avoid previous errors, 
a review of the surplus disposal procedures employed following World War I is 
profitable. 

Compared to the scope and intensity of the current struggle, the First World 
War was relatively small. Procurement programs in effect today are ponderously 
greater than those of 1917-18. Although it need not necessarily follow that the 
impending surplus stockpile, because of greater World War II purchases, will be 
proportionately as great over the last war, it is safe to predict that it will be 
sizably larger than before, and certainly of much more complex character. 

For example, holdings by the Government of war plants are now approximately 
25 times larger than they were in 1918, a statistic to be separately discussed. Too, 
a great bulk of individual items of this war which may become surplus are much 
more costly and less adaptable to peacetime pursuits than those arising out of 1918. 
Probably the most expensive land weapon employed in World War I was an 
armored locomotive—much more adaptable to peacetime and less expensive than a 
super bomber, which requires a single outlay of approximately one-half million 
dollars—not to speak of the B-29. 

Even so, the diversity of surpluses in the last war was interesting and large. 
The following partial list of surplus stocks indicate the variety: 


EE ERS hoes gates hp hnee es ss acbeey Pere ert 22 million 
bei sho deo od ors P40 BAAR Ean WRK OTR 13,760,000 pairs 
ESET EET Terre ree er ere 100 million yards 


ene er err er Tre eee er rere reer CT. 4,972,000 
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I 0c ne oSnlecy hed DAR UEA TS ae CER TTS kOe 14 million pairs 
EE csc exRenkiappeesed ees retacnanabnhed wenm 11 million pairs 
CE 5 cisxtiradinnisnaaieterasegeranaseatgh 300 million yards 
JMU ic) Ge a aa re aed ee Sener eee Lee Y, million 
EME TEE ee See eee, ere Terre er eT rT eT 8 million 
TRIB eg snalatew alentange ive ER SSN cis acaen Rain wa NEKOOR OEE 1,250,000 
PRM tn ad Sida ed wile CA VEC hss wea Oedoaenmrenapeemee 1,500,00 
iS ob idan ined cndakeerareeunrperecndnnaed Sel 850,000 
 xccasnadtanteunssene tenses es eeseneeeneee 89,000 
EE EE ao ck sian oes Secon vlan ikon seeeskben cine 172 million 
PE SSN ip kb kw RNS ee dena Kasei sree sere ssiccsendenseesenmna 300,000 


There is no information available which indicates that the Government, prior 
to the Armistice, worked out definite methods for use in disposing of surpluses. 
Peace loomed suddenly, as did the question of property disposition. Property 
officers themselves acted independently in decisions affecting property disposal. 
This applied to the armed services and to the civilian agencies as well. 

It was not until January 4, 1919 that the War Department established a coordi- 
nating office—the Director of Sales. The Director was empowered to supervise 
sales methods, prices, advertising and centralization of records on the disposal pro- 
gram, and to report directly to the Congress. 

Similar central coordinating offices were then established within the Navy 
Department and the U. S. Shipping Board. A complete control was finally estab- 
lished in July of 1921, when the Office of the Chief Coordinator was established. 

A graphic picture of disposals is lacking, largely due to the fact that an ade- 
quate system of reporting or classifying the goods was never instituted. This defect 
alone would have prevented any truly effective coordination of the selling pro- 
gram. The exact results of the program were: 


NN RA PONCE Ee ET eer ETT eee $3,691,002,762.00 
ee GE INS FREE... nin. on ect cceciinsennenunis 5559195-34 
SOS bd SND ose eseheiienscoke ued $3,691,557,957-34 


Through retail stores, surpluses were for many years available for sale to the 
public. 
Executive Orper No. 9235 


Discussion of the above named Order may serve as a convenient focal point 
about which to introduce a picture of Federal property operations during the first 
two years of the current war. 

By mid-year 1942, despite unparalleled increases in direct war production and 
diminishing civilian-goods manufacture, war needs still demanded a substantial 
part of available supplies. Materials, facilities, and labor were applied singularly 
to the war task. The reigning philosophy in distributing the fruit of their efforts 
was simply expressed: Direct war needs must come first, irrespective of any other 
consideration. 
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Under such an implacable program, requirements of the civilian agencies of 
the Federal Government were accorded no special consideration in allotments of 
remaining goods. Those items carrying a priority as prerequisite to purchase were 
unavailable to the Federal agency which could not show eligibility identical to 
that required of any other potential customer. 

As a result, a “make it do” policy on the use of Government facilities was 
inevitable. Thus, fullest utilization of Government-owned property was the im- 
portant immediate objective of Executive Order No. 9235, effective October 16, 
1942. It is, however, valuable on a long-range basis because it is good business. The 
Order is additionally significant in that it resulted, for the first time, in a require- 
ment that Federal agencies located outside the District of Columbia shall pay the 
value of such surplus goods obtained from the Procurement Division. Proceeds 
are credited to the Treasury (except where the appropriation in question requires 
that the proceeds be credited to that appropriation). 

The Order defined “government agency” to mean: “. . . any executive depart- 
ment, independent establishment, agency, commission, board, bureau, division, 
administration, service, or office of the Executive branch of the Federal Govern- 
ment, including any independent regulatory commission or board and any Govern- 
ment-owned or Government-controlled corporation.” 

The Order also defined supplies and equipment: 


“, . . any and all supplies, equipment, machines, commodities, accessories, parts, 
assemblies, or products of any kind in the possession of any Government agency, whether 
new or used, in use or in storage: Provided: that supplies and equipment which the 
Director of the Bureau of the Budget determines to be within the following categories 
shall not be subject to this order: (1) tactical supplies and equipment of the War 
Department, the Navy Department, or the U. S. Maritime Commission, (2) food and 
clothing, (3) construction materials acquired for the maintenance or construction of 
housing, electric power works or facilities, roads, reservoirs, or other physical improve- 
ments, (4) supplies and equipment acquired by any Government agency for transfer 
or export to any foreign government, and (5) supplies and equipment acquired from 
foreign or domestic sources for stock piling in connection with the war.” 


With the issuance of the Order, the Bureau of the Budget required Executive 
Departments to review their existing inventories of supplies and to classify them 
in the following four groups: 

1. Necessary to the current prosecution of functions, activities or projects; 

2. Stand-by for repair, replacements and anticipated expansion; 


3. Temporarily idle because of project specifications; 
4. Surplus to the needs of the function, activity or project for which acquired. 


Concurrent with such classification, the Bureau of the Budget banned new pur- 
chases of many items widely used in the Federal service. Surpluses of a wide 
variety were reported to the Procurement Division and transfers effected to other 
Departments as needs arose. 
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The War Department undertook its own similar review of military procure- 
ment programs. It formalized and publicized detailed instructions for the utiliza- 
tion and disposition of War Department property. Procurement Regulation No. 7 
of the War Department contained detailed procedures for handling five classes 
of surplus industrial property: 


DisposITION OF FEDERALLY Ownep SuRPLUSES 


1. Critical equipment and components. 

2. Constructions equipment. 

3. Other equipment and industrial ptoperty requiring redistribution on a national 
basis. 

4. Controlled materials. 

5. Other property which may be distributed on a regional basis.1 


Component units of the War Department determined their own surpluses, cir- 
cularized information concerning them to other divisions of the War Department. 
If no need was found within the Department, lists were referred to both the Pro- 
curement Division and to the War Production Board. Within twenty days, both 
agencies attempted to locate an essential war need for the property. Meanwhile, 
the War Department held the property ready for any need of its own which might 
suddenly develop. 

If, at the end of the twenty-day period, the property was still available, any 
construction material was transferred to the Procurement Division. W.P.B. was 
notified of surplus critical materials, components and of controlled materials in 
the inventory. Property in classes (3) and (5) were, under some circumstances, 
disposed of directly by the War Department to private industry. In other cases, 
surpluses were declared to the Procurement Division. 

An additional organizational development was the esablishment within W.P.B. 
of the Redistribution Division. Its function is to assist in quick and effective 
redistribution of surpluses. Members of the staff, located throughout the coun- 
try, receive information as to the urgent needs of war industries and civilian 
economy. At the same time, surpluses held by either the War Department or 
Procurement Division were made known to the Redistribution Division, which was 
in such instances a “broker without fee.” Resultant property sales were made direct 
to the buyer considered to have the most urgent (war connected) need. 

Neither the Navy Department nor Maritime Commission have published formal 
regulations corresponding to War Department Procurement Regulation No. 7. 
Surpluses accruing from these sources will, in all probability, come somewhat later 
than those expected from the War Department. 


Tue Surptus War Property ADMINISTRATION 
The Surplus War Property Administration, established February 19, 1944 by 
Executive Order No. 9425 is today the Federal Government’s instrumentality to 
deal with the problem of surplus disposals. In following this outline, the reader 


2 For recent changes in PR 7, see Christoffer, Disposal of Contractor-owned Property on Termination, 
infra, pp. 646 ff. 
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should understand that final policy decisions and a permanent disposal structure 
are topics awaiting Congressional action. 

During 1943, Messrs. Bernard M. Baruch and John M. Hancock launched a 
study of the entire demobilization question. On February 15, 1944, their now 
nationally known “Report on War and Post-War Adjustment Policies” was placed 
in the hands of War Mobilizer James F. Byrnes. That Report clarified the demobili- 
zation task as breaking into three major segments, namely: Contract Termination; 
Surplus Property Disposal; The “Human” Side of Demobilization (jobs, place- 
ment of veterans, etc.). 

On the surplus property issue, the Report made specific recommendations as to 
the organization needed for disposal operations, and the business philosophy to be 
followed in making disposals. These were adopted without exception in the 
Executive Order establishing the S. W. P. A. 

To head the Surplus War Property Administration, the Report called for 
“,.. aman of proven executive ability and business sagacity. . . .” Mr. Will Clayton, 
former Assistant Secretary of Commerce and a man of wide commercial experience, 
was named to the post. 

“. . . To advise and assist him (The Administrator) in developing unified 
policies for all Government agencies . . .” the Report recommended, and the 
Executive Order established, a Surplus Property Policy Board. With the Adminis- 
trator as Chairman, the Board consists of one representative each from: War, Navy, 
Treasury, R. F. C., Maritime Commission, W. P. B., Bureau of the Budget, War 
Food Administration, Attorney General, Federal Works Agency, State Department, 
Foreign Economic Administration. 

Neither the Board nor the Administration is an operating agency. Neither owns 
property, nor sells it. The concern is centered directly on the matter of policy 
to be followed in surplus disposals; the exercising (by the Administrator) of a broad 
and general control over the main course or direction of the flow of surplus prop- 
erty. In accordance with the letter of the Baruch-Hancock Report, and repeated 
statements by Mr. Will Clayton, the Administration’s relation to those agencies 
actually disposing of property will be on a policy level, and a policy level only. The 
Board members, appointed by their respective Department heads, are “. . . men who 
can see that the policies agreed upon by the Board are carried out in their own 


” 


agencies. ... j 
Clearly defined major disposal outlets are named to carry out the actual disposal 
operation. The majority of surpluses will be handled according to the following 


classifications: 
Capital and producer’s goods, by a central corporation within the R. F. C. 


Consumer goods (other than food), by Procurement Division of the Treasury 


Department. 
Ships and maritime properties, by the Maritime Commission. 


Food, by the War Food Administration. 
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Surpluses located outside the continental limits of the United States are to be 
handled by the Foreign Economic Administration. 

Since it is true that a careful examination of the Baruch-Hancock Report is 
required reading for anyone desiring full understanding of the present organiza- 
tion, it is from that source that there is taken a succinct picture of what the Surplus 
War Property Administration and the disposal agencies are presently striving to 
accomplish in sales: 

“Our suggestions to the Surplus Administrator can be summed up in these ten 
basic principles: 
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1. “Sell as much as he can as early as he can without unduly disrupting normal 
trade. 

2. “Listen to pressure groups but act in the national interest. 

3. “No ‘sales, no rentals to speculators; none to promoters. 

4. “Get fair market prices for the values with proceeds of all sales going to reduce 
the national debt. 

5. “Sell as in a goldfish bowl, with records always open to public inspection. 

6. “As far as is practicable, use the same regular channels of trade that private 
business would in disposing of the particular properties. 

7. “No Government operation of surplus war plants in competition with private 
industry. 

8. “No monopoly; equal access to surpluses for all businesses; preference to local 
ownership, but no subsidizing of one part of the country against another. 

g. “Scrap what must be scrapped, but no deliberate destruction of useful property. 

10. “Before selling surplus equipment abroad, assure America’s own productive 
efficiency on which our high wages and high living standards rest.” 

As of the present writing, the Surplus War Property Administration is pur- 
suing a course aligned to these ten recommendations. On May 15, 1944, the 
S. W. P. A. issued its Regulation No. 1, the chief purpose of which was to clearly 
distinguish exactly what types of potential surpluses were either “consumer goods” 
or “producer’s goods” or within other classifications, and to assign those types to 
the proper agency for disposal. 


Current Disposats oF “ConsuMER Goons” 

Of all the realm of surpluses, none has more potential customers than “con- 
sumer goods.” This term embraces within its meaning the majority of the finished 
packaged, ready-to-use items which the consumer obtains in the retail market.? 
The term includes radio broadcasters, photographic projectors, trucks and packaged 
medicines. It includes the jeep, about which much of the public conception of post- 
war Government surpluses revolves. It includes a total of 83 categories of goods. 

Although not yet developed in any appreciable quantity, such surpluses have on 
occasion been available for public sale. In these instances, most of them since the 


*See S. W. P. A. Rec. 1, of May 8, "1944, for designation of commodities to be classed as con- 
sumer goods for disposal purposes. 
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beginning of this year, sales have been made in strict accordance with the policy 
of “sale through regular trade channels.” Surplus shoes have been offered and 
sold to the shoe industry. Surplus motor trucks have been sold to franchised dealers 
who, in turn, sold to consumers. 

In addition to following the “trade channel” policy, the Procurement Division’s 
disposal activities have been made in strict accord with all governmental materials 
controls. No surpluses can be sold in excess of ceiling prices; nor in violation of 
WPB allocation orders. Any governmental regulation affecting the sale or trans- 
fer of property must be observed. 

At the present time, sales of surpluses are made on an “as is, where is” basis. 
The matter of extending credit to such organizations is also suggested as one 
measure of further applying close cooperation between customer and seller in the 
disposal task. These questions are at the present time under study by the Surplus 
War Property Administration. 

Wuen Witt Surpiuses Devetor? 


Development of methods for uniform and efficient disposal of surpluses now 
and after the war requires a reasonable guess at the answer to the question of when 
such surpluses will actually be in hand. The following analysis is, of course, open 
to question. However, it now appears that surpluses will become available in three 
fairly distinct phases: 

I. A period of release of supplies, materials and equipment during the war. This 
is currently the case. 

II. A period when large amounts of supplies, equipment and materials and possibly 
some war plants will be released because of complete victory over one of our enemies. 

III. The postwar period when it will be necessary to dispose of tremendous quantities 
of supplies, equipment, materials and real property as well. 

There are indications that surpluses developing in each of these “periods” 
will be greeted by somewhat different general conditions. For example, there is 
today a definite and chronic shortage of almost every type of civilian goods. The 
demands for supplies are substantial—a fact attested to by the heavy volume of cor- 
respondence and interest exhibited each time the Procurement Division of the 
Treasury Department, through any of its Regional Offices, is able to make avail- 
able for sale any amount of goods. 


However, generally speaking, until early 1944 most of the surpluses accruing 
were not for sale to the public. They were instantly put to use in another phase 
of the war program. Demand far exceeded available supply. Of approximately 
130 million dollars worth of property channeled through the Procurement Division 
from July 1, 1943 to May 31, 1944 only about five million went to civilian con- 
sumers. The vast majority of such goods was transferred to the armed services, 
other war agencies, to satisfy Lend-Lease requisitions or sold to war contractors. 
Surpluses deriving from contracts now being terminated are, to the extent possible, 
immediately being applied to other war needs. Summing up, current surpluses 
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have not thus far begun to ease the shortage in civilian goods. Overall demands of 
war must still come first. 

Surpluses arriving in the second period described will require different handling. 
If one enemy collapses there is certain to be a tremendous overhauling of the entire 
war program. Large quantities of goods may suddenly become surplus. Certain 
war plants will undoubtedly shut down—the number and nature of such plants 
being still unpredictable. There will exist the possibility of a substantial contribu- 
tion to satisfy civilian demands. War manufacturers will be making efforts to 
reopen their plants on a peacetime basis; to re-employ idle war workers. Indis- 
criminate release of surpluses by the Government would rob the buying market of 
some power, thus impeding general economic reconversion. What selling is to be 
done must be done with the following principal objectives uppermost in mind: 

I. To so distribute goods that re-employment in peacetime activities will be aided. 

II. Recovery by the Government of as much return as is possible within the limits 


set by (I). 


For the purposes of discussion, it may be said that the Armistice will at once 
bring on the most interesting, and the most critical period of surplus property 
accrual and disposition. A major portion of the remaining war contracts will be 
cancelled, and industry will be making every effort to get back into peacetime pro- 
duction. Concurrently, astronomical amounts of equipment, materials and supplies 
will suddenly be surplus. War plants, having fulfilled their immediate objective, 
will await disposal. 

An immediate inventory of existing surplus equipment, materials and supplies 
will be required. Types of surpluses will be divided into two groups. 

First, there will be the surpluses of completed goods delivered to the Govern- 
ment and stored in warehouses, depots, bases, and at other locations. Second, there 
will be the goods physically located in the plants of manufacturers whose contracts 
are being terminated. The second classification of surpluses will most urgently 
require attention. 

This classification will consist all the way from materials bought and stored for 
the production of Government contracts, to finished items ready for shipment. 
The contractor’s funds—money he will quickly need to convert to peacetime pro- 
duction—will be tied up in such inventories. Swift liquidation of the contractor's 
investment will be of the most crucial importance. 

Specific solutions will be required for specific cases, but the keynote for such 
solutions should be speed of action to release capital, space, facilities and other 
elements necessary in converting to peacetime production.’ 

Other inventories will be those actually owned by the Government and already 
in storage. These will be heavy in volume. They will require careful manage- 
ment, an administration designed to avoid “dumping” on the market, to avoid 


® See in this connection, Christoffer, Disposal of Contractor-owned Property on Termination, in this 
symposium, infra, p. 646. 
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ill-advised and ill-timed sales conflicting with a struggling industry’s efforts to get 
back into business. Potentially, this stockpile could be dangerous—but it need 
not be. 

The stockpiles of Government-owned goods immediately following the war will 
be available to minimize dislocations and even actually to provide established con- 
cerns with materials they will quickly need; materials which they originally sold 
the Government. 


REcorRDING AND REPORTING OF SURPLUSES 


A necessary preliminary step in disposition of surpluses is the assembly of a 
complete inventory. Because such an inventory is also of value to the Federal 
Government in handling its normally used property, work toward standard inven- 
tory methods has already been carried forward to a considerable extent. 

Under Executive Order 9235, Government agencies were required, after a survey 
of their equipment, to declare all surpluses to the Procurement Division of the 
Treasury, with the exception of certain commodities previously mentioned. 

The Procurement Division was then responsible for effecting transfers to other 
Federal agencies, or sales to non-Federal agencies (such as States and counties) and 
also for effecting sales to war contractors and to the general public. These opera- 
tions required that the Procurement Division, upon receipt of surpluses, should 
appraise, classify and record preliminary to disposition. 

To facilitate the handling of surpluses, the Procurement Division established 
eleven Regional Offices and operated on a decentralized basis. Agencies declared 
surpluses to the Procurement Division Regional Director having jurisdiction over 
the area in which goods were located. 

The entire operation requires a uniform system of nomenclature, so that like 
items declared to various field officers can be uniformly recorded, classified and cata- 
logued for whatever disposition is intended. Necessarily, the system must be all- 
encompassing. When postwar surpluses develop, property officers receiving them 
can, in a word, expect to see almost anything. The imagination cannot begin to 
explore the number and types of goods in current inventories. ‘Too, not only 
must there be uniform recording of like items—but a system wherein like vor 
of items can be brought together in a logical aggregation. 

As a measure of the complexity of the potential inventory, there can be cited 
the Federal Standard Stock Catalog. This is a system for identifying by number 
and description all of the items which Government uses. It encompasses at the 
present time approximately one million different items. The Federal Standard 
Stock Catalog is designed to distinguish minute differences between items for the 
purpose of procurement, storage and issue. Such a work is in considerably greater 
detail than would be feasible for inventorying surplus property. The instrument 
presently being developed, while not approaching the detail of the Federal Standard 
Stock Catalog, is nevertheless being designed to record and classify surplus property 
in adequate detail. 
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The Government has had a number of classification systems for various pur- 
poses. Not until 1942, however, had there existed any system which even nearly 
approached the needs of the surplus property program. As a result of collaboration 
between the Bureau of the Budget, the Procurement Division of the Treasury 
Department and the War Production Board, together with a number of other 
governmental agencies, there was issued Technical Paper No. 26, Standard Com- 
modity Classification. 

This system combines related products into consistent and logical groupings of 
commodities. It has three main divisions: 1. Crude materials, including commodi- 
ties of animal, vegetable and mineral origin. 2. Basic materials and products, in- 
cluding semi-finished and fabricated materials to be used in further manufacturing 
or construction. 3. End products. Using this classification as a basis, and with the 
collaboration of the same groups which developed it, the Procurement Division is 
adapting and amplifying Technical Paper No. 26 and adding units of measure to 
produce a surplus property classification. 

One of the difficult (and interesting) problems encountered, has been the de- 
velopment of an index for the use of the classifying officers in the field. The funda- 
mental purpose of such an index is to assist the property officer in the field to 
determine quickly into what category of the classification code any given item of 
property should be placed. It is necessary that the index be sufficiently all-inclusive, 
so that items will always end up in the same classification no matter in what way a 
piece of surplus property is described when it is turned over to the Procurement 
Division. 

An index to accomplish these purposes is being prepared, and as sections of 
the adapted classification and the index are completed, they are sent out to the 
field offices of Treasury-Procurement, where field office records are then converted 
to conform with the system. Ingenious methods have been employed to utilize 
punch card machines to record the classification code and the index so that, as 
new sections are completed, quick re-runs of the total code and index may be 
made. Re-runs are then duplicated by a photo offset process, providing an economi- 
cal and quick method of superseding all previous issues with a complete new issue. 


War Piants—A SEPARATE PRoBLEM 


The Government of the United States, for the purpose of increasing war pro- 
duction, has invested in plants and plant facilities to the extent of more than four- 
teen billion dollars. 

The immensity of: this figure becomes even more obvious when this illustration 
is offered: It has been reported that approximately one-fifth of the total national 
investment in production facilities is Government owned. Ownership is vested prin- 
cipally in the Reconstruction Finance Corporation and its main subsidiary, the 
Defense Plant Corporation. Other owners are War and Navy Departments and 
the Maritime Commission. 
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The demobilization and disposal of these enormous assets will invariably have a 
profound effect on the economic welfare of the United States. Many of the per- 
plexing problems likely to arise are already under intense study. 

A very condensed table of Government holdings is offered to reveal the basic 
nature of the industries involved: 


Manufacturing Amount 
Facilities For: (In Millions) 
ES Soy nr ee ee er rere et Seer errr eee r sc Te $ 3,078 
I i oh 5:4 Fh veo 8 <4. vb eps valk 4 9:08.44 <P OW Vale UNO 1,939 
ES MR 5 3s 0 shag 5 494 oA ad oo pa oe eens eas 45577 
BREE SOE eee a emer er rr Ser rie eae 1,143 
Ee abi G obs arse seeagiine Semoes caches enone 1,190 
ee Se aeess eens adeeb Mia Racers 1,319 
DMachanery 6 Machine Tools ............sscccsccsvessescscoscwes 763 
Other Industrial Facilities ......... Syccsied ta Vis eeuiwhk 2 eh OS NR 723 
epee rere ae meee re rrr et $14,732 


Additional pertinent facts make Government holdings even more important. 
The Government holds a dominant position in many fundamental industries. It is 
in possession of ninety percent of all production facilities in the aviation industry. 
It owns almost all magnesium plants; its investments in shipbuilding facilities have 
increased the production capacity of that industry to approximately thirty-three 
times the pre-war level. Further, its involvement in industries likely to become of 
major importance after the war is equally heavy, or heavier. The Government owns 
all synthetic rubber plants and many establishments producing electronics devices 
destined to become widely used in general civilian life. The Government’s position 
in these industries obviously raises many questions, chiefly economic and financial, 
which must be considered in the post-war disposal of plants. 

The more obvious questions to be answered in connection with plant disposal 
are already under active study. For example, the question of just how much of the 
total available will actually be surplus is a vital issue. Certainly, if a large stand-by 
Army is maintained for several years after the peace, the supporting elements will 
also have to be maintained—explosive plants, arms producing establishments and 
other works not easily converted from peace to war production. Similarly, the 
record breaking Navy now produced and constantly being enlarged will require 
repair facilities on a grand scale and plants manufacturing replacement items. In 
this same connection, the merchant marine fleet will make necessary the mainte- 
nance of many establishments and installations. 

Obvious questions now under study include: What is to be done with the new 
industries created (synthetic rubber, for example) ? Who shall gain control of Govern- 
ment-built pipe lines? What policy shall be adopted on the matter of allowing new 
and untried capital into industries in which they previously have had no experience? 

Final decisions as to the disposal of any single plant (and the Defense Plant Cor- 
poration is reported to hold 1,666) would require thorough-going and detailed 
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studies of the post-war markets in which it would operate, the effects of alternative 
types of sales on the portion of the industry not controlled by Government, and the 
indirect effect of its operation on competitive industrial groups. The method of 
large scale dispositions of these investments, either war plants or supplies, equip- 
ment and materials is being considered by Congress. 

On one point of the entire surplus disposal problem all authorities are unani- 
mously agreed: That the disposal policy should take into account the welfare of 
the entire country. The disposal of billions of dollars worth of facilities, ranging 
from flying schools to ice houses, should be done in a manner to encourage private 
operators and private business. How this can best be done involves the complex 
questions of financing, degree of ‘control to be retained by the Government, and 
method of selecting purchasers. These questions are being carefully studied. 

The uncertain and changing fortunes of war have thus far precluded the work- 
ing out of greatly detailed plans for the disposal of war plants. At the same time, 
however, the factors most dominant in such mass quantity disposals are being 
recognized and authoritative suggestions are being presented to Congressional com- 
mittees studying the whole disposition task. Thus far, in the neighborhood of 30 
Bills or Resolutions that in one way or another touch upon some aspects of the 
general problem of property disposal have been introduced.* This lively interest 
indicates that comprehensive or piecemeal legislation will soon be enacted—indeed, 
may be enacted before this is published.® 


* HLR. 2795—(O'Leary) H.R. 4009—(Starnes) 
H.R. 3200—(Patman) S. 1609—(Murray) 
S. 1604—(McCarran) H.R. 4043—(Gathings) 
H.R. 3025—( Wickersham) S. 1680—(Nye) 
H.R. 2959—(Lea) S.Con.Res. 33—(Davis) 
H.R. 2498—(Manasco) S. 1730—(George and Murray) 
H.R. 3580—(Patman) S.1718—(Murray and George) 
S. 1478—(Murray) S.Res. 102—(George) 
H.R. 3873—(Patman) S. 1727—(Gillette) 
H.R. 3856—(Harness) S. 1729—(Holman) 
H.R. 1294—(Maloney) S. 1745—(Hatch) 
H.R. 3140—(Manasco) H.R. 4420—(Patman) 
S.Res. 195 —(Murray) S. 1823—(O’Mahoney) 
S. 1582—(Scrugham) S. 1815—(Clark) 
H.R. 3987—(Shafer) H.R. 4789—( Walter. House version 
of S. 1718) 


5 Since this was written, the Contract Settlement Act of 1944 was approved July 1, 1944, being 
S. 1718 as modified. The only aspect of property disposal touched upon in the Act is the removal 
and storage of termination inventory not retained or sold by the war contractor. See following article, 
this symposium. [Ep.] 
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DISPOSAL OF CONTRACTOR-OWNED PROPERTY 
ON TERMINATION 


Major Forton A. CurisTOFFER* 


INTRODUCTION 


The enormity of the task of disposing of the property resulting from termination 
of war contracts has been the subject of such voluminous discussion in the daily 
press that it will be given no further treatment here. It is significant that there is 
unanimity of opinion that this will become one of the major problems to be faced 
in the post-war period. At the present time the War Department is, because of 
the changing conditions of war, actively engaged in making final settlement agree- 
ments; in fact, one Technical Service of the Army Service Forces, the Ordnance 
Department, has already settled over 5,300 contract terminations with $81,900,000 
paid on the termination of $2,390,000,000 of supply contracts. Naturally, a large 
volume of contractor-owned property has been involved in such an operation. 

The purpose of this article is briefly to outline the basic policies and procedures 
under which disposition of the property involved in these settlements has been 
carried out and to cover the situation at the moment of writing. With a sub- 
stantial amount of legislation pending which involves policies affecting the national 
economy, and with various new procedures in preparation affecting the funda- 
mentals of present operation, no attempt will be made to go beyond the announced 
policy of the present. It is believed that an exposition of the present methods is 
the best approach at this particular point in the development of the property dispo- 
sition program. . 

GENERAL Disposir1Ion ProBLEM AND Poticies 


The property disposition policy of the War Department may be briefly stated as 
follows:! “So far as permitted by the terminated contract, property acquired for 
the performance of the contract is to be disposed of with reasonable dispatch, as 


*B.M.E., 1932, University of Minnesota; M.B.A., 1935, Harvard Business School; Chief, Property 
Unit, Contract Termination Section, Office of the Chief of Ordnance, War Department, Major, AUS. 

The writer wishes to express his gratitude to his friends, Lt. Col. Harold Shepherd, Maj. J. E. 
Johnston, and Mr. Leon Malman for their many helpful suggestions. 

The views and opinions expressed in this article are those of the writer and do not necessarily 
represent the views or opinions of the War Department. 

*PR 15-106(2), Disposition of Property. Note: “PR” is the abbreviation habitually used to refer 
to Procurement Regulations, the official regulations pertaining to the industrial procurement activities 
of the Army Service Forces and the Army Air Forces. Cope or Fep. Recs., Title 10, Ch. 8. PR 15 is 
the regulation relative to the termination of contracts. C. C. H. War Law Serv. 923,501 et seq. 
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advantageously as is reasonably possible, in a manner which makes such property 
available for other productive use at the earliest possible moment. . . . Property not 
disposed of is to be transferred to the Government.” ‘This expression of desired 
policy is further expanded in the Memorandum of the Under Secretary of War of 
June 30, 1943, which states in part,” “These inventories of materials, parts, supplies 
and work in process must be utilized promptly in war production in the most 
efficient manner possible. Much of this material is critically needed by other war 
manufacturers and producers and it is the duty of War Department procurement 
officers to see that the material is made available at the earliest possible moment 
for use in essential war work.” At the time of this memorandum, the emphasis 
was on reusing in other war work the materials resulting from termination. 

The report of Messrs. Baruch and Hancock on War and Post-war Adjustment 
Policies released by the Office of War Mobilization on February 15, 1944, while 
recognizing the importance of prompt and proper disposition of property, recom- 
mended the prompt clearance of property from contractors’ plants not later than 
sixty days after the filing of inventory lists. ‘This policy was made effective for 
the War Department in a Memorandum for the Chiefs of the Technical Services 
issued on March 4, 1944, from Headquarters, Army Service Forces, which stated, 
“However, the settlement and payment of contractors’ claims shall not be delayed 
by reason of failure to dispose of property.” This policy was further implemented 
by a new section of PR 15, Section VI-A, issued on April 28, 1944. 

These, then, are the policies to be followed. The question is how shall they be 
carried out? Although it is not necessarily the case in the usual termination of 
contracts between private parties, the Uniform Termination Article for use in 
lump sum supply contracts contains provisions* requiring approval by the contract- 
ing officer of all dispositions of contractor-owned property. In this way the con- 
tracting officer is enabled to carry out the desired policies. 

The disposal activity should be distinguished from the settlement agreement 
itself. They have, of course, one common base—allocability.5 It is only property 
properly allocable to the uncompleted portion of the contract for which compensa- 
tion on the settlement agreement can be made. It is likewise only property allocable 

*The complete text of the Memorandum is to be found in PR 15-350.2. 

® The “Baruch-Hancock” report also stresses the general reasons for clearing of plants in its Appendix 
2, Ist paragraph, “The speedy adjustment of terminated contracts depends to a large extent on the 
prompt removal and disposal of completed articles, component parts, work in process, raw materials 
and equipment in the possession of the contractor at the time of termination. So long as the war 
continues it is essential to clear the contractor’s plant as soon as possible so that it may return to the 
production of other needed war materials and to make available for other war production any property 
which can be used for that purpose. After the war the speedy disposition of such property is essential 
in order to clear the contractor’s plant for a return to civilian production.” 

*PR 15-901(b)(6). This is true also of the Standard Termination Article formerly in use. Cf. 
PR 15-901 A(a)(2). 

® By allocability is meant the determination of whether or not the cost of the property is, in fact, 
chargeable against the terminated portion of the contract. The principles used in this determination 


are found in PR 15-481, Statement of Principles for Determination of Costs upon Termination of 
Government Fixed Price Supply Contracts. See Part I of this symposium, in the Winter 1944 issue, 


PP. 512-4. 
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to the contract for which the Government has any obligation to dispose except 
when the contractor demands that property, which he claims to be allocable, be 
removed before the question of allocability has been settled; in that situation, the 
property is removed by the Government with a reservation that adjustment will 
be made later for any non-allocable property so removed.® It will be assumed, 
however, in the remainder of the discussion on general disposition, that the question 
of allocability has been resolved. Once allocability has been determined, the prob- 
lem so far as the settlement agreement is concerned becomes one of accounting 
' procedures to determine the cost of the property, the disposal credits of any author- 
ized dispositions, the approved post-termination expenses connected with the dis- 
position and any other financial aspects thereof. The problem of property dis- 
position, however, is essentially one of exercising proper judgment, such as any 
business man has faced in finding himself with surplus property on hand; the 
issue is not what the property has cost but what can be done with it. For the 
solution of this problem, the War Department has depended to a large extent 
upon the assistance of its prime contractors. 

Both the new Uniform and the old Standard Termination Articles obligate 
the prime contractor to assist in the disposition of property. From this has stemmed 
a vigorous program to utilize the full resources of the contractor’s organization 
so as to dispose of the property rapidly and advantageously. Naturally, the con- 
tractor, if he is aggressive in his disposal assistance, benefits by more quickly clear- 
ing his plant and putting himself in funds. As a taxpayer, he also is interested in 
aiding the Government in obtaining the maximum return possible. Outstanding 
cases of assistance have been experienced, and more are anticipated with the 
development of techniques on the part of both contractor and Government per- 
sonnel. Successful assistance, however, lies primarily in thorough cooperation 
between the contractor and the contracting officer, based on a common understand- 
ing of the problem faced and the parts to be played by both parties. 

In summary, it appears that the problem of disposition is complicated by the 
tremendous size of the operation involved and the necessity for speed in action. 
It is further complicated by the fact that many contracting officers must exercise 
independent judgment on a tremendous volume of individual transactions which 
involve such diverse conditions that only general policies and procedures can be 
established. In addition it must be remembered that dispositions of surplus prop- 
erty are usually accompanied by substantial monetary losses since the costs of 
handling the property, and the inherent difficulties of finding the right buyer for 
widely varying items are involved. To solve these individual problems, procedures 
have been established and modified from time to time as discussed in the following 


paragraphs. 
*°PR 15-950 and PR 15-951, Article 7—Allocability. 
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Disposition ProceDuRE 


One of the fundamental policies underlying the procedures for the disposition 
of property is that there shall be close cooperation and understanding between the 
contractor and the contracting officer. This applies not only to the disposition of 
property, but also to the other elements involved in the final settlement; but the 
teamwork required for adequate disposition is so important that special emphasis 
is warranted. Many contractors have set up separate departments for the handling 
of all termination matters, including the use of representatives to work with sub- 
contractors in establishing the groundwork for termination action when and if the 
necessity for it arises. Planning for terminations has caused some of these con- 
tractors to change their internal procedures with respect to controlling and recording 
inventories, allocation of charges and other factors pertaining to termination oper- 
ations. Such changes have been effected to permit simpler and more direct action 
upon termination rather than the laborious disentangling of closely interwoven 
operations already experienced by contractors not properly organized. 

As soon as possible after the Notice of Termination has been issued, it is 
required? that the contracting officer hold a preliminary conference with the con- 
tractor to make arrangements for the settlement. At this conference, the contractor 
should explore all factors connected: with the disposition of property. He should 
obtain from the contracting officer specific instructions and authorization for his 
disposition activities which will result in post-termination expenses. Arrangements 
should be made, in the larger terminations, for the assistance of representatives of the 
contracting officer, familiar with termination inventory methods and requirements 
and with the technical aspects of the item being terminated, who can aid the con- 
tractor in setting up proper procedures for taking and recording the inventory. 
These arrangements are intended to facilitate the presentation of inventory lists 
which will be acceptable, and to prepare the contractor for disposition activity at 
the earliest possible moment, even before the submission of the inventory lists. In 
those important and complex cases justifying such action, and where time permits, 
it is suggested® that a conference be held between the contracting officer and the 
contractor prior to the issuance of the Notice of Termination. This permits the 
formulation of plans for termination operations of the contractor where such 
have not yet been established. Emphasis must be placed on getting the two parties 
together for the purpose of jointly making plans. Lack of understanding or willing- 
ness to cooperate can be very troublesome in introducing difficulties where none 
need exist. 

Inventory Lists 


The proper taking of an inventory of property resulting from the termination of 
a contract and the correct recording of the information on an inventory list is 
basic to sound disposition. Efforts on the part of the contractor or the contracting 
officer to dispose of the property quickly become ineffectual if prospective purchasers 


™PR 15-322 (5)(c). ®PR 15-312(b). 
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cannot interpret the lists and readily recognize what is being offered for sale. In- 
accurate recording also discourages disposal efforts because it frequently necessitates 
the retraction or correction of sales already effected since property represented on 
the inventory list cannot be delivered. Accurate and comiplete descriptions are 
essential to disposal as well as to proper verification of the charges claimed as a 
result of the property. 

New Standard Inventory® forms have been issued to the contracting officers by 
Headquarters, Army Service Forces, and are in the process of being incorporated 
in the termination settlements now under way. The advantages to the contracting 
officer of forms are obvious since their use emphasizes the type of information 
desired and encourages complete data by the provision of headings and columns. 
The advantage of standardization to the contractor is equally apparent since it 
requires his interpretation of only one set of forms and instructions, with a subse- 
quent reduction in the training and organization required for his personnel. In- 
stances have occurred in which contractors have received as many different sets 
of inventory forms from their various contracting officers and prime contractors as 
they have had terminated prime and subcontracts. The resulting confusion within the 
contractors’ organizations under these conditions is apparent, and the use of Standard 
Inventory forms will substantially improve this situation. Care and intelligence 
must nevertheless be used in their preparation and completion, with particular 
attention given to the matter of description. The test to be applied to an inventory 
list is for the writer of the list to examine it from the standpoint of a reader. General 
instructions are repeated several times in the new standard forms that sufficient 
information be given to enable a purchaser to make an intelligent selection from the 
list. In interpreting this instruction, it is important that the writer divorce him- 
self from his familiarity with the property in question and think in terms of an 
outsider. He should adopt the attitude of a sales department which is preparing 
a catalog or brochure. 

The contractor should establish a method for taking and recording the inven- 
tory which is suitable to the scope of the termination involved. On simple jobs, a 
small group can perform satisfactorily with relative informality. On larger jobs, 
more complex organization and procedure will be required.1° In any case, cer- 
tain basic functions are performed: First, the property should be segregated, if 
reasonably possible, and similar items grouped to eliminate confusion and duplication 
in recording. Second, the items must be counted by the usual means used in 
taking inventories and the general condition of the property noted. Third, the 
items must be analyzed for recording. This step requires that adequate business 
and engineering ability be assigned so that the necessary decisions can be made. 

In the classification of the items for recording, the first breakdown must be made 
in accordance with the different types of property to be listed on the three standard 


® Three Inventory Schedules of April 18, 1944, W.D., A.G.O. Forms 247, 248, and 246; PR 15-402. 
*°The War Department’s Termination Accounting Manual, Chapter 2, Physical Inventory, indicates 
the various instructions and provisions which should be covered. . 
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inventory forms; (1) materials, (2) work in process, (3) and production equip- 
ment. A second breakdown must be made to classify the items on each standard 
inventory form into the commodity groups appearing in the accompanying General 
Instructions. After these classifications, the proper recording on the inventory forms, 
together with the very important question of proper description, remains. In addi- 
tion, the contractor is asked for his recommendations as to which items should 
be scrapped and what disposition might best be made of the remainder of the 
items. The Government also desires. that the items be priced, even though the 
Total Cost method of presenting the claim is used.’ Although such pricing is not 
necessary to actual disposition of the property, it is highly desirable since most 
administrative procedures for approving sales are related to the cost of the property 
sold. 

From this description, it should be apparent that the presentation of inventory 
lists presents a number of problems with which the contractor may desire assistance. 
This is one of the reasons that. conferences between the contracting officer and 
the uninitiated contractor have been strongly recommended. With proper instruc- 
tion and understanding, the inventory problems tend to disappear, but without a 
sound foundation on which to build, they can be extremely difficulty to solve. 


DisposAL oF CONTRACTOR-OWNED Property ON TERMINATION 


SALVAGE AND Scrap?? 


The Surplus War Property Administrator (hereafter referred to as SWPA) has 
stated: “The many groups who have analyzed the problem of contract termination 
have uniformly agreed that much of the property involved is of such special 
nature, or has been processed in such a way, as to admit of no possibility of use 
in its existing form. There is an additional amount which might be used if time 
permitted an extended search for an appropriate use, or if use restrictions could be 
relaxed. The necessity for prompt clearance of plants severely limits the amount 
of effort and time that can be expended on such a search. It is essential to make 
an early determination that property either offers reasonable possibility of sale, or 
should be scrapped.”!* For assistance in making this determination, the War 
Department has requested the contractor’s opinion as indicated under the inventory 
procedure above. Great stress is laid on the fact that contracting officers must be 
vigorous in quickly exhausting possibilities of use and then, with full realization of 
the gravity of their decision, proceed to authorize disposition of the property 
concerned as scrap.!* 

Even though much, if not all, of the special materials, tooling, manufacturing 


PR 15-3511. ; 
12 Throughout this section, the general emphasis is on the making of a determination that the 
property in question has no reasonable possibility of use but must be disposed of at a great monetary 
sacrifice. It is assumed that when such a determination is made, the natural result will be to salvage 
all possible desired items for maximum realization before the remainder is disposed of as scrap. 
Therefore, for the sake of brevity, the reference herein to scrap or scrapping will also be considered 
as including salvaging operations. 
*8 9 Fep. REG. 4559, 4560 (April 29, 1944). 
%4 QOPI (Ordnance Procurement Instructions) 15,307.4. 
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gages and equipment and the parts and components in process may have no other 
reasonable use except as scrap, all possibilities of other use are considered. The 
requirements for such property for the manufacture of spare parts, the production 
capacity required for possible future war needs, the possibility of use in a con- 
tinuing program for the same or a similar item, the possibility of conversion or 
application to other military or civilian use must all be satisfactorily weighed before 
the decision is made to scrap the property. 

Because of its special nature, much of the property indicated above can be satis- 
factorily evaluated as having no other use by those experienced in manufacturing 
and military requirements. For this reason, it is recommended that representatives 
of the contractor and the contracting officer jointly study the problem of what 
property can be classed as scrap before a widespread attempt is made to find possible 
purchasers by circularization or other means. This is done in the interest of elimi- 
nating, from the item offered for sale, those items which obviously would have only 
a slight possibility of use. The wisdom of the decision not to circularize certain 
types of property has been demonstrated by the negative results of circularizations of 
similar property for substantial periods of time in the past. The decision that 
special property and work in process can have no other reasonable use is thus based 
on thorough consideration. Any property which appears to be salable or to have a 
reasonable use is subjected to selling procedures discussed hereafter,!5 and the 
property to be scrapped is disposed of as such by the contractor at the direction of 
the contracting officer. 

If it is not practicable for the representatives of the contractor and the contract- 
ing officer to get together before taking the inventory to work out the general bases 
on which the contractor will segregate the items recommended for scrapping, the 
contractor performs this function alone to the best of his ability. Immediately after 
the submission of the inventory lists, in that case, the contracting officer’s representa- 
tives will review the contractor’s recommendations. Those items on which they 
concur will be authorized for disposition by the contractor as scrap, and those 
for which the contracting officer’s representatives deem there is a reasonable possi- 
bility for use will be subjected to further disposal action. The contracting officer’s 
representatives will also analyze the remaining items on the inventory lists to dis- 
cover any additional items which might be scrapped. Again, after diligent efforts 
have been made to sell the remaining items as usable property, a further review is 
made to see whether or not any of the residual property should be salvaged or 
scrapped rather than to go to the expense of packing, shipping and storing. 

While the decision whether property was to be approved for disposition as sal- 
vage or scrap was formerly left to the discretion of the individual contracting 
officer,1® review is now required? by boards consisting of three or more members, 
of such cases involving property of $50,000 cost value or more. Thus, the authority 

25 Pp, 653 ff., infra. 2°PR 15-360. 


*7 PR 7-408. This Procurement Regulation 7 now covers the disposition of all property including 
termination inventories. 
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and responsibility for making such determinations in the larger cases has been 
divided among several individuals instead of being placed on a single person. In the 
Ordnance Department, contracting officers have had local review boards available 
for the consideration of salvage and scrap determinations for some time with their 
use optional with the contracting officers.1® The tendency has been to refer cases 
for board action at lower monetary levels than the one prescribed above. 

Once the determination has been made that the property should be disposed of 
as scrap, the problem of pricing policies arises. Formerly, the entire matter was 
within the discretion of the contracting officer. The May 25, 1944 revision of Pro- 
curement Regulations now directs that sales of scrap be related to “the going price 
of the type of scrap in question” as determined, “by reference to published trade 
indicators or inquiry among Government agencies, dealers or other informed sources, 
taking into account transportation costs and sundry other charges.”!® If the sale is at 
the going price it may be made without competitive bidding. Otherwise, competi- 
tive bids are to be obtained and the sale awarded to the highest bidder unless all 
bids are rejected as unsatisfactory. All sales of scrap are subject to a warranty 
given by the buyer that he will use or sell the property only as scrap. Further, on 
April 28, 1944, the Suplus War Property Administrator issued a statement of policy 
which stated: “By subsequent regulations the Surplus War Property Administration 
will provide for ... a mechanism for stopping of sales in any area where prices drop 
to unsatisfactory levels.”*° In this way, the sales of salvage or scrap property will 
be controlled through the authority of the contracting officer to direct dispositions 
made by the contractor. 

SELLING PRocEDURE 


The procedure for making sales of usable property is built around the fact that 
the contractor makes the sales of the contractor-owned property under the direction 
of or with the approval of the contracting officer.21 All sales are made in an 
“as is” condition, and the contractor is not required to make sales on credit nor 
does the Government assume any resulting credit losses if such arise from the con- 
tractor’s extension of credit. Unless some type of blanket prior approval to make 
sales has been issued to the contractor,?? individual sales must be approved by the 
contracting officer before they are consummated. Such approval assures the con- 
tractor that any loss suffered by him (the difference between cost and realization), 
will be paid by the Government in the termination settlement. The contractor may 
retain property with the approval of the contracting officer. Under the standard in- 
structions issued with the Notice of Termination,?* the contractor is normally 


38 OPI 15-308. : 

*°PR 7-410.2. This Procurement Regulation 7 now covers the disposition of all property including 
termination inventories. 

*° Statement by SWPA, April 28, 1944, Part IV B (2)(e); 9 Fev. Rec. 4559, 4560 (April 29, 1944). 

*2 This is clearly set forth as follows in an excerpt from the Uniform Termination Article, “(b) .. . 
the contractor shall . . . ; (7) use his best efforts to sell . . . at the price or prices directed or 
authorized by the contracting officer, any property . . . provided, however, that the contractor (i) 
shall not be required to extend credit to any purchaser and (ii) may retain any such property at a 
price or prices approved by the contracting officer.” 


22D. 655, infra. *2PR 15-936, 7a.- 
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permitted to retain any property for which he will not present a claim to the 
Government. If, however, he wishes to retain the property below cost, he must 
include the property on his inventory lists along with his offers for retention. The 
contracting officer must then determine whether or not such offers are satisfactory 
and promptly issue approval on the acceptable offers for retention. In the contract- 
ing officer’s consideration of the contractor’s offers, the latter are placed in the same 
position as any other bids with an allowance for any expenses such as packing and 
shipping normally present in the case of sales to other bidders. 

Other than the contractor’s offers for retention, the first consideration in the 
procedure of selling is to obtain acceptable bids from prospective purchasers. To 
accomplish this, the contractor will contact his suppliers for possible return for 
credit with necessary reduction for handling charges. In the standard instructions 
issued with the Notice of Termination,”* he is authorized in advance to make such 
returns which are subject only to reasonable packing and shipping charges. If the 
suppliers will not accept return on such a basis, he is to obtain their best offer, 
which will be subject to the sales policies outlined below. ‘The contractor is 
further requested to furnish lists of raw materials, purchased parts and supplies, 
to the Regional Office of the WPB in which the property is located. This action is 
for the purpose of obtaining the assistance of the War Production Board in finding 
possible users through publication in the “Redistributor,” a weekly bulletin of its 
regional offices. The contractor is finally requested to contact the local industrial 
market for possible users, applying his knowledge of the potential purchasers so 
that only the most likely ones will be contacted. This effort is all in the interest 
of obtaining acceptable bids. 

During this time, the contracting officer also searches for purchasers.?°> In the 
Ordnance Department,?* each contracting officer has ‘been advised to utilize, for 
this purpose, the services of the local Redistribution and Salvage Officer of his 
Ordnance establishment. These R & S officers have organizations which have gained 
wide experience in handling Government-owned property. Since the problem of 
finding purchasers for contractor-owned property is similar, this experience is very 
valuable. Therefore, the general rule in Ordnance is that the R & S officers per- 
form most of the functions of the Contracting Officers in disposing of property. 

The usual procedure followed by an Ordnance R & S officer is to break down the 
inventory lists submitted on the various terminations in process in accordance with 
the markets which he is contacting. These portions of the lists are directed to 
his representatives who specialize on the particular markets in question; thus, in 
Ordnance activity, he will have a steel man, a cutting tool man, a production equip- 
ment man, and other specialists depending on the type and variety of the property 
he is handling. These specialists compile periodic lists, of all the property in their 
charge, which they arrange to furnish to the most likely purchasers. Bids are 
normally requested to be sent directly to the individual contractor concerned, with 
a copy of the bid sent to the specialist. The contractor selects the best bid and 


**PR 15-936, 7b. 25 PR 15-361. 26 OPI 15,311. 
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makes his recommendation for approval of a sale. After completing all possible 
dispositions, the specialist submits the residue which has not been disposed of to 
the R & S officer with any possible recommendations for scrapping or for taking 
title by the Government. 





All of the sales made under the above system must comply with the standards 
set forth in the May 25, 1944, revision of Procurement Regulations, Part 7, which 
incorporates the policies of the Statement of April 28, 1944, by SWPA.27 While, 
formerly, contracting officers operated entirely within their own discretion in this 
field, this recent statement sets limits which must be observed, and this applies to 
all sales including retentions by the contractor. The entire field of property is divided 
into two classes: (1) crude and raw materials and (2) all other property (except for 
capital equipment, which is to be covered by subsequent regulations). Crude and raw 
materials must be sold, with the approval of the contracting officer, at the current 
market price or reported to the disposal agency concerned*® for disposition. For 
all other property, the general policy is that sales will be made with the approval of 
the contracting officer at the best price obtainable but may be made as low as 
“75% of (a) cost or (b) the price which that buyer would have to pay if he 
bought an equivalent quantity from a normal source of supply, whichever is 
lower.”?® If the property cannot be sold within a reasonable time under those 
conditions, sales may be made, “to a buyer who will consume the property in the 
United States for manufacturing or maintenance purposes, and who will agree 
that if he does not so consume it, he will not resell it at a profit.”°° Thus, the 
property may be sold at less than 75% of the cost or buyer’s replacement price after 
a reasonable time if the purchaser is a direct user. All property not disposed of under 
these conditions will be scrutinized further to see if the reaction to its circularization 
furnishes sufficient additional evidence for authorizing its disposition as scrap. Upon 
demand of the contractor to remove the property to clear his plant, title will be 
taken by the Government.*? 

In all of this selling action, delay is inherent in the requirement that individual 
approval must be obtained by the contractor from the contracting officer before 
a sale can be consummated. As a result, the policy of authorizing contracting 
officers to grant blanket prior approval to contractors to make sales of various classes 
of property within definite limits was established.** This principle, judiciously 
applied, has been very successful in one particularly large termination of the Ord- 
nance Department. As a result, the Ordnance Department has strongly recom- 
mended to its contracting officers the extension of this policy.8* With blanket prior 
approval to contractors to make sales, the flexibility of the contractor in his selling 
activity is greatly enhanced since he is in a position to accept immediately a desirable 
offer and to make prompt shipment to the buyer. 

®79 Fep. Rec. 4559-61. In discussions of these standards and policies, limitations of space make 
possible discussion only of the major items bearing on the general problem. 


*8PR 7-206.3(1). *°PR 7-206.3(2). ®°PR 7-206.3(3). 
5 Pp. 656 ff., infra. 82PR 15-359. 8° OPI 15,309. 
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CLEARING OF PLANT 


As indicated above, under the policy of requiring the contractor to sell the 
usable property, it is apparent that such operations would tend to delay settlement 
and to keep the plants of contractors filled with property resulting from termina- 
tions unless a time limit for the completion of these operations were established. 
In the Report of Messrs. Baruch and Hancock of February 15, 1944, the following 
statement was made, “On the clearance of Government property from private 
plants, we recommend: A deadline of not later than 60 days after the filing of 
inventory lists, with manufacturers having the right to remove and store the property 
earlier at their own risk.” This created the now familiar “60-day” limit which 
has been the subject of substantial study and consideration in order to create the 
regulations necessary for its implementation. 

The new Uniform Termination Article places the financial risk upon the Gov- 
ernment for loss or damage to property resulting from termination if the property 
remains in the hands of the contractor more than 60 days after the delivery of the 
pertaining inventory lists. This provision has provided a strong incentive for Gov- 
ernment personnel to prepare administrative regulations for the removal of the 
property before this time limit has expired. Headquarters, Army Service Forces, 
issued a memorandum on March 4, 1944, to the Chiefs of the Technical Services to 
the effect that every effort would be expended in attempting to remove the property 
within 60 days and that contractors would be given the right to store the property 
elsewhere, at their own expense, prior to such time. This memorandum further 
stated that storage would be arranged and that, in the face of a lack of available 
warehouse space, efforts should be made to store the property with the contractor 
where possible. 

Specific regulations further expanding this policy and providing the necessary 
procedures were issued on April 28, 1944, in the form of a new section of PR 15; 
ie., Section VI-A. This regulation is based on the principle that the property will 
be removed from the plant of, or stored with, the contractor, on his demand for 
removal after the expiration of 60 days from the submission of inventory lists.5* 
It recognizes that inventory lists inherently contain various minor discrepancies in 
quantity between the property listed and the property actually present.*5 It further 
recognizes that complete and accurate verification of the quantities of all items 
delivered would place an impossible burden on the manpower available to the 
Government for such operations.®> It provides a suggested form of a separate 
storage contract to be used for reimbursing the contractor for storage services.°* 
The remaining point covered is the necessary adjustment of Government property 
accounting practices to carry out the policies above.37 

From the standpoint of the contractor, the importance of this section is that it 
instructs contracting officers to remove or store the property promptly upon demand. 
Therefore, a prime contractor or a subcontractor (through his prime contractor) 


**PR 15-853. ®5PR 15-860.1. 
SPR 15-951. ®7PR_ 15-860.3, 860.4, 860.5. 
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can issue his demand to the contacting officer for removal and expect reasonable 
action in this regard. In taking delivery for shipment, the contracting officer is 
permitted to apply the principles of spot checking as he desires and is instructed to 
accept deliveries of the quantities and weights stated in the inventory lists within 
reasonable plus or minus tolerances in accordance with good commercial prac- 
tice.*® The acknowledgment of receipt given on delivery is final as to the property 
called for by such lists.2* However, if the demand for removal is made before the 
question of allocability has been determined, the acknowledgment of receipt will 
contain a statement that acceptance of delivery of the property does not waive the 
Government’s right to challenge allocability later.5® 

The subsequent steps of this procedure affect only internal Government pro- 
cedures. The accountable property officer is permitted to establish “jacket account- 
ability” in which he uses the inventory list, submitted with the demand for removal, 
as the prime record of the property received and without making entries of all of 
the items on individual record cards.*° The treatment of any discrepancies on ship- 
ment to another Government establishment is also covered.*1 The general theory 
is that no liability for such discrepancies is to be carried back to the contractor, 
since the acknowledgment of receipt granted him is final and does not permit 
future reopening of the question of quantities delivered, except for fraud or such 
gross error as amounts to fraud. 

The lack of available warehousing space is the basis for a policy of requesting 
contractors and subcontractors to store the property in their plants if at all 
possible.*? To permit this storage, a separate storage contract is presented in 
suggested form.** Under this contract, a joint selective check of the quantities of 
items stored is required to be made by representatives of the contractor and the 
contracting officer. Under these arrangements, title to the property passes from 
the contractor to the Government upon execution of the separate storage contract 
which is terminable by either party on 30-day notice. Provision is made for the 
payment of charges for storage services at a negotiated rate. Additions may be 
made to the property stored and deliveries taken from time to time by the Gov- 
ernment with provision for payment to cover the packing and shipping charges. 
In making the deliveries, the contractor will be held to plus or minus tolerances 
of quantities and weights within reasonable limits in accordance with good com- 
mercial practice. The contractor’s liability for the property stored with him shall 
be for loss or injury to the property caused by his failure to exercise such care in 
regard to it as a reasonably careful owner of similar goods would exercise. There 
is no restriction on covering this risk by taking out insurance. The Government 
assumes the tax liability under this storage contract for increases in tax payable by 
the contractor by reason of his storing the property. 

By this series of provisions, the storage contract effectively changes the status of 

38 PR 15-860.2. *° Cf. supra, p. 648, text to footnote 6. 


“PR 15-858 (1) and (2). “2 PR 15-861.7. 
“2 PR 15-854. “SPR 15-951. 
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the property from the situation in which its disposition is holding up settlement 
to the one in which settlement of the termination can be made, and the question 
of storage and reimbursement therefor can be handled separately. Under both the 
storage agreement and the delivery for shipment as above, payment of the termina- 
tion settlement can be made promptly upon the handling of the residual property 
under either of these two methods. The situation in which the property is neither 
shipped from the plant by the Government nor stored under a storage contract is not 
covered by this Section VI-A of PR 15, and is to be treated by subsequent regulations, 

In the above paragraphs, the disposition of contractor-owned property by the 
contractor has been carried through the various channels now established, although 
this treatment has not exhausted the numerous variations and detailed situations 
existent. The most difficult decisions, which could only be indicated, are found 
in the daily transactions wherein contracting officers and review boards must decide 
whether or not property shall be salvaged or scrapped, and whether or not the 
offers for purchase are acceptable. Nevertheless, the system is working and a large 
volume of contractor-owned property is being disposed of, regularly. 


SUBCONTRACTORS 


The position of the subcontractor in the disposition procedure is prescribed by 
Procurement Regulations in paragraph 15-365 as follows: 

“Disposition of property by subcontractor—The sale or disposition of property 
related to the terminated contract which is in the hands of subcontractors or suppliers 
will be dealt with in accordance with any applicable provisions of the subcontract 
or purchase order in question and with substantially the same procedures, pre- 
scribed . . . , for the disposition of property in the hands of prime contractors. 
Except as provided in paragraph 15-359,** all disposals or retentions of property 
by subcontractors involving a loss which will become a part of termination charges 
to be borne by the Government should be submitted to the prime contractor for 
necessary approval or should be made consistently with a program approved 
by the prime contractor acting pursuant to authority granted by the contracting 
officer.” 

ConcLusIoNn 


It is quite apparent from the foregoing that the procedure of property disposi- 
tion is involved. In order to operate successfully, thorough understanding of the 
problems and procedures by all concerned is vital and the suggestion that the con- 
tractor work closely with their contracting officers cannot be overemphasized. It 
is also apparent that the progressive changes in the policies and procedures have 
been quite rapid, and it appears, at this time, that more changes are imminent. 
By studying the problems of terminating contracts and of property disposition care- 
fully and by planning for the future, contractors should be in a position to keep 
in step with the changes which are sure to come. 


** This reference is to Blanket Prior Approval to Make Sales, supra, p. 655. 





pO ae eS ee 














ADMINISTRATIVE AND JUDICIAL MACHINERYt 


ALLEN W. Mappren* 


The number and dollar amounts of Government prime and subcontracts have 
reached fantastic figures as judged by pre-war standards. Terminations cannot 
be efficiently handled unless administrative agencies are well organized and coordi- 
nated. Present administrative machinery and practices are now being overhauled 
with an eye to speeding settlement. A single agency would be ideal but the size 
and complexity of the problem makes this simplicity impossible. The situation 
calls for close cooperation between numerous Government agencies which of neces- 
sity have overlapping functions. Discussion by agency consequently would be 
repetitious and for this reason a functional approach is taken. Administrative and 
judicial machinery connected with contract termination resolves itself into four 
major phases: determination of policy; administration of settlements; review of 
settlements; and disposal of disputes, claims and suits. While these various aspects 
of the termination problem indirectly may involve almost every arm of the Govern- 
ment, the following at the present writing hold the center of the stage although 
alterations can be expected in view of pending legislation: The Office of War 
Mobilization, the Joint Contract Termination Board, the War Production Board, 
the War Manpower Commission, the several procurement agencies, the Comptroller 
General, the District Court and the Court of Claims. 


DETERMINATION OF PoLicy 


The Office of War Mobilization has coordinated termination with other prob- 
lems. The Office of War Mobilization was established within the Office of Emer- 
gency Management on May 27, 1943, to coordinate the activities of the various war 
agencies and to arbitrate any disputes which may arise between them. All Federal 
agencies and departments must comply with OWM directives. This applies to termi- 
nation as well as other war problems. The Office is headed by the Director of War 
Mobilization through whom its powers are exercised. Technically all decisions 
are made by the Director but he first consults with the War Mobilization Com- 


+ This article was written in June 1944, before the passage of any of the various bills before Con- 
gress, some of which (probably, S. 1718, the Murray-George Bill), with modifications, may have been 
passed by the time this symposium is on the reader’s desk. It is hoped that a survey of the adminis- 
trative problems at this stage, supplemented by commentaries in this and other articles in this sym- 
posium on aspects of pending or enacted legislation, will contribute to understanding of the eventual 
administrative set-up. 

* A.B., 1935, LL.B., 1937, New York University; Member of the New York Bar; Director, Govern- 
ment Contracts Division, Research Institute of America; contributor to legal periodicals. 
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mittee, of which he is chairman. In addition to the Director, the Committee con- 
sists of the Secretary of War, the Secretary of the Navy, the Chairman of the 
Munitions Assignments Board, the Chairman of the War Production Board, and the 
Director of Economic Stabilization. At the request of the chairman heads of other 
agencies or departments may participate in the deliberations of the Committee 
whenever matters specially affecting them are under consideration. 

Executive Order No. 9347 setting up the Office of War Mobilization empowers it: 
(a) to develop unified programs and to establish policies for the maximum use 
of the nation’s natural and industrial resources for military and civilian needs, for 
the effective use of the national manpower not in the armed forces, for the mainte- 
nance and stabilization of the civilian economy, and for the adjustment of such 
economy to war needs and conditions; (b) to unify the activities of Federal agencies 
and departments engaged in or concerned with production, procurement, distribu- 
tion or transportation of military or civilian supplies, materials and products, and to 
resolve and determine controversies between such agencies or departments except 
those to be resolved by the Director of Economic Stabilization under Executive 
Order No. 9250; and (c) to issue such directives on policy or operations to the 
Federal agencies and departments as may be necessary to carry out the programs 
developed, the policies established and the decisions made under the Executive 
Order. 

Advisory Unit for War and Post-war Adjustment Policies. On November 6, 
1943, a new unit was established in the Office of War Mobilization under the direc- 
tion of Bernard M. Baruch to deal with war and post-war adjustment problems and 
to develop unified programs and policies for the various Government agencies. 
Primary attention has been given to the changing requirements of war strategy, 
but with a view also to post-war problems. While many aspects of both problems 
are identical, those pertaining to post-war often are much more complex. Conse- 
quently, consideration of many purely post-war problems has been postponed until 
those immediately concerned with the war effort have been solved. 

Actual administration of termination and other post-war problems has been and 
probably will continue to be left to the present administrative agencies. The Office 
of War Mobilization and the Post-war Adjustment Unit have exercised a coordi- 
nating function only. 

Joint Contract Termination Board. ‘The first problem with which the Post- 
war Adjustment Unit was faced was that of bringing some semblance of order 
to the termination of Government contracts. Prior to that time Congressional hear- 
ings had shown that every department was proceeding independently in developing 
procedure and policy. Immediately following his appointment, Mr. Baruch set up 
the Joint Contract Termination Board to assist and advise him in formulating broad 
uniform policies and procedures. This Board, established on November 12, 1943, 
consists of representatives from the major war procurement agencies—War, Navy, 
Treasury, Maritime Commission, the RFC subsidiaries, and the Foreign Economic 
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Administration. In order to facilitate coordination of termination with other phases 
of reconversion and to strengthen the authority of the Board, the Director of War 
Mobilization ordered on February 21, 1944, that the Joint Contract Termination 
Board be enlarged by representatives of the following agencies: The Department 
of Justice, the War Production Board, the Smaller War Plants Corporation, and the 
Comptroller General. Both the Contract Termination Board and the Post-war 
Adjustment Unit have since been preoccupied solely with the termination problem. 


Mr. John Hancock, Mr. Baruch’s right-hand assistant, is Chairman of the Joint 
Contract Termination Board. The uniform termination clause for fixed-price 
supply contracts, adopted on January 8, 1944, by directive of Mr. Byrnes, was the 
result of the concentrated efforts of Mr. Baruch and the Board. This termination 
clause and the accompanying cost statement deal with only two of the many aspects 
of contract termination, however. They are intended to fill the long-felt need for 
(1) uniformity, and (2) a clear definition of the rights of the Government and 
contractors. 


The statement of cost determination principles is incomplete in several important 
respects! A number of controversial issues are left for future decision and clari- 
fication. For example, the status of costs incurred in anticipation of war orders 
and severance pay for discharged war workers is left up in the air. Probably the 
Board feels that policy in connection with such unusual items should properly be 
determined by Congress. 


The letter of transmittal from Messrs. Baruch and Hancock to Mr. Byrnes was far 
more significant than the clause itself since the letter specifically pointed out that 
the clause and statement of cost principles were only a minor start towards the solu- 
tion of the major termination problem. This is borne out by the subsequent Baruch- 
Hancock Report of February 15, 1944. Most of the problems outlined in the earlier 
report of January 8 are covered in more detail. These include payments and loans, 
settlement procedure, keeping of adequate records and protection of the public 
interest, special problems of subcontractors, and the disposal of property. Blind 
spots include appellate organization; company settlements; direct settlement of sub- 
contractors’ claims; a standard termination article for subcontracts; a similar article 
for cost-plus-fixed-fee contracts; settlements to contractors with special facilities; 
administrative safeguards against fraud; and the issuance of cost interpretations and 
manuals of instruction. All of these matters require further study and will be dealt 
with in subsequent reports. A variety of other administrative measures are also 
under study in the way of advance payments and pre-termination preparation, 
simplification and unification of procedures, education and other assistance for 
contractors. Progress has since been made toward a solution of all these problems. 
A major step was taken with issuance of the uniform subcontractors’ clause on 


June 5, 1944. 


1 For a detailed discussion from the accounting angle see, in this symposium, Peacock, Accounting 
Problems in Termination, supra at 594. 
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Other agencies involved. The Baruch-Hancock Report had hardly come off the 
press when the President took action to initiate some of the major steps which 
it advocated. The Surplus War Property Administration headed by Will Clayton was 
established in the Office of War Mobilization by Executive Order No. 9425 issued 
on February 19, 1944. This was followed on February 24 by Executive Order No. 
9427 establishing the Retraining and Reemployment Administration. While these 
agencies are not directly connected with termination settlements, they will have 
much to say concerning policy as far as the handling of surplus properties and the 
reemployment of discharged war workers are concerned. Likewise, established agen- 
cies such as the War Production Board, the War Manpower Commission, and the 
Office of Price Administration will have a place in these determinations. 


It is recognized that curtailment of the war procurement program must be 
carried on with an eye to the economic implications of an inadequate program. 
When the procurement agencies have selected the items, production of which is to 
be cut back or terminated, the next question is which firms shall continue manu- 
facturing the item, which shall be closed down, and which shall be permitted to 
reconvert to peace-time production. Obviously the procurement agencies are not 
equipped to make these decisions. All the war agencies will have to collaborate and 
pool their information. For some time to come the manpower situation will be 
the controlling factor and consequently all other factors being equal, terminations 
will probably hit firms situated in areas which the War Manpower Commission 
designates as critical labor areas earlier than those situated where an easy labor 
market prevails. Another aspect of this intricate and complex problem con- 
cerns reconversion and the use of critical materials. WPB will not permit termi- 
nated firms to reconvert if the material required in their peace-time activities are 
needed in war production. Again, if war-time subcontractor relationships are un- 
ravelled with no eye to the peace-time activities of the companies concerned, serious 
snarls may develop in trying to reestablish pre-war supply and subcontractor rela- 
tionships. Consequently WPB will determine such questions as which firms in an 
industry are to be reconverted first and direct the reshuffling of war production so 
as to free subcontractors tied up in unrelated war production. 

The Office of War Mobilization, Surplus War Property Administration, OPA, and 
the Joint Contract Termination Board should work in close cooperation with respect 
to the disposal of Government and contractor-owned inventory and equipment. 
Controls will be exercised over the time of sale and price so as to avoid (1) infla- 
tionary price increases resulting from competitive bidding; and (2) sharp price 
recessions by reason of flooded markets. 

This maze is now presided over by OWM which is the final arbitrer of the 
clashes which inevitably arise between these various agencies in deciding such 
intricate matters of policy. 


*For fuller discussion see, in the recently published Part I of this symposium, Fraser, The War 
Adjustment Problem (1944) 10 Law anv Cont. Pros. 429. 
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Procurement agencies supplement policy. ‘The latest Baruch-Hancock Report as 
well as the earlier uniform fixed-price termination clause and accompanying state- 
ment of cost determination principles are confined to broad workable policies with 
details left to be covered in administrative regulations, manuals, and instructions. 
Many points involving questions of detail were not included since they will require 
constant refinement in the light of experience. The procurement agencies are best 
equipped to deal with these matters by regulations. Departmental regulations can 
be revised readily and are more easily adjusted to special cases. 

Within the broad policy framework established by the Office of War Mobiliza- 
tion, operations of procurement agencies may differ to some extent. Furthermore, 
the coverage of the regulations will vary substantially with the particular depart- 
ment. For example, the Army has the most decentralized procurement organization 
and consequently Army regulations must be extensive and precise so as to give 
termination officers in the field a reliable guide. Contrast this with such agencies as 
the Navy, Treasury Procurement Division and Maritime Commission which are 
more centralized in Washington. In most cases, terminating officers will have 
direct access to the policy-determining boards and consequently no extensive regu- 
lations are necessary. Most policies will be enunciated by very general regulations 
supplemented by specific instructions. 

Congressional proposals. On February 11th and 22nd, 1944, Senators George 
and Murray introduced two bills both of which are based upon the “Preliminary 
Report on Contract Termination Legislation” issued on December 23, 1943, by 
the War Contracts Subcommittee of the Senate Military Affairs Committee, of 
which Senator Murray is Chairman, and on the “Contract Termination, Demobili- 
zation and Reconversion Report” of February 9, 1944, issued by the Special Com- 
mittee on Post-war Economic Policy and Planning, headed by Senator George. The 
War Contracts Subcommittee sat with the Post-war Committee in joint consider- 
ation of contract termination problems. 

As far as termination settlement procedures are concerned, the two bills were 
originally indentical, but the second bill contained surplus property provisions and 
established an Office of Demobilization instead of an Office of Contract Settlement. 
The Baruch-Hancock Report came out in strong opposition to the proposal to 
create this Office of Demobilization. Subsequently business pressed the Senate 
Military Affairs Committee to report out the first Murray-George bill (S. 1718). 
Business feels that controversial issues such as the proposed Demobilization Board 
and surplus property administration should not be tacked on to termination legis- 
lation. On March 15 at a hearing before the House Special Committee on Post- 
war Economic Policy and Planning, Mr. Hancock threw the weight of the Joint 
Contract Termination Board behind S. 1718. Then on March 29, Senator Kilgore 
introduced S. 1823. This bill contained no termination provisions since it was 
intended to supplement S. 1718. Provisions relating to surplus property and the 
so-called Office of Demobilization differed radically from S. 1730. In addition, 
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S. 1823 contained unemployment provisions—S. 1730 did not. As a consequence, 
it was decided to push S. 1718 and hold S. 1730 and S. 1823 for further hearings. 
S. 1718 passed the Senate on May 4 and was reported out by the House Judiciary 
Committee on June 1st with early passage expected. The termination provisions 
were dropped from S. 1730 and that bill, together with S. 1823, was referred to the 
War Contracts Subcommittee of the Senate Military Affairs Committee. Subse- 
quently, Senator Kilgore killed S. 1823, substituting S. 1893. Both S. 1730 and 
S. 1893 have undergone several revisions in subcommittee. One or the other will 
be reported out to the full Senate Military Affairs Committee shortly. 

Quick action was given S. 1718 by the Senate to offset HR. 3022, reported out 
by the House Military Affairs Committee on March 14. While HR. 3022 borrowed 
many features from S. 1718, there also were many deviations, the most important 
of which would have placed termination under the control of the Comptroller 
General and discarded company settlements. 

A more subtle but fundamental difference between S. 1718 and HR. 3022 was in 
their approach. S. 1718 takes a positive approach as contrasted with the negative 
approach of HR. 3022. The Senate bill lays down broad principles and charges the 
Director of Contract Settlement with the duty of working toward those ends. In 
devising procedures, for example, the Director is instructed to seek quick, equitable 
settlement. Again, he is told to be as liberal as possible in making advance payments 
to contractors. Not only does the Act authorize company settlements; it also instructs 
the Director to experiment with them and put them on a practical basis. On the 
other hand, HR. 3022 did not lay down any such broad policies for the guidance 
of the Comptroller General and his Board but confined itself to establishing statu- 
tory authorization for advance payments, etc. 

This as well as the Vinson bill (HR. 4469) is now dead. The House Judiciary 
Committee reported out S. 1718 with modifications on June 1, 1944. This House 
version of S. 1718 makes several changes. Most important is that relating to the 
Comptroller General (see below). The House may recede on this point when the 
bill goes to joint conference. Since the Senate and House versions of S. 1718 are 
treated in a separate article in this symposium,® further comment is omitted except 
to point out the following features of the bill, which are of particular significance 
to matters of administrative and judicial machinery: 

(a) Settlements would be final and conclusive except for fraud. Subject to the 
regulations of the Director of Contract Settlement, the contracting agencies may 
settle termination claims by agreements which are final, except for fraud. How- 
ever, these agreements would be subject to renegotiation for excessive profits under 
the Renegotiation Act. Where no agreement is reached, the contracting agencies 
are to make unilateral findings as to the amount due, which may be appealed to an 
Appeal Board or constitute the basis for legal action. 

(b) Appeals from a unilateral determination by a contracting agency would take 

*See in this symposium, Murray, The Contract Settlement Act of 1944, infra, p. 683. 
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the form of administrative review or court action. Under both versions of the bill 
findings of fact by contracting agencies pursuant to present disputes clauses would 
be made, as a matter of law, not binding upon the administrative Appeal Board, 
umpires, arbitrators, or the courts. Under the Senate bill the contractor, once he has 
elected to go to the Appeal Board, would be prevented from going to court. The 
House bill, on the other hand, provides for resort to the courts where the contractor 
might be aggrieved by the decision of the Appeal Board. 

(c) The bases for settlement would be determined by the Director who is called 
upon to prescribe policies to govern the settlement of termination claims and to 
establish methods suitable to the conditions of various classes of war contractors for 
determining fair compensation. Settlements would be on the basis of actual, stand- 
ard, average or estimated costs, or of a percentage of the contract price based on the 
percentage of completion of work under the terminated contract, or of other methods 
which he deems appropriate. 

(d) Settlements with subcontractors made by prime and intermediate subcon- 
tractors would be approved by the contracting agencies, subject to regulations of the 
Director. Review of such settlements would depend upon the reliability of the war 
contractors, the amount or nature of the claim, and other circumstances. The con- 
tracting agencies would exercise controls over payments to prime contractors so as to 
insure that subcontractors are paid. 

(ec) Company-wide and direct settlements would be authorized to the extent 
that the Director deems necessary. Where a subcontractor fails to receive fair 
compensation because of insolvency or bankruptcy of an intermediate contractor, 
the contracting agency would be permitted to reimburse his loss. 

(£) The General Accounting Office would be authorized to examine all records 
of: the contracting agencies relating to settlements in order to establish whether 
settlement payments have been made in accordance with the termination settle- 
ment or whether the settlement has been induced by fraud. In case any fraud is found 
by the Comptroller General, he is directed to report to Congress, the Director and 
the Department of Justice. The Senate would not permit him to suspend or with- 
hold any payments; but, under the House version, the contracting agency is required 
to withhold the amount involved in any settlement where the Comptroller General 
certifies to the Department of Justice his belief that it was induced by fraud. The 
money would not be released until the Justice Department notifies the contracting 
agency that, in its opinion, the facts do not support the belief of the Comptroller 
General. 

ADMINISTRATION OF SETTLEMENT 


Procurement agencies handle settlement. It is only logical that the agency which 
makes the contract should handle the termination settlement. Consequently, the 
Office of War Mobilization and the Joint Contract Termination Board leave the 
actual settlement to the procurement agencies. None of the termination bills now 
before Congress would disturb this arrangement. Because every procurement agency 
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is a separate and distinct entity with equal powers to carry out its respective functions, 
this article must necessarily be confined to the important features common to all 
agencies. Each has developed independently its own administrative organization to 
meet its own peculiar problem. Broad uniformity does not exist even in general 
organization, let alone the field of contract termination. 

Generally speaking, each procurement agency has a single policy-forming unit. 
Within the framework of the principles established by the Joint Contract Termi- 
nation Board, this unit sets up broad policies and procedures to be followed by 
the various departmental arms in making settlement. Then, if necessary, a similar 
unit is established in each one of the departmental arms to govern the activities of 
its terminating officers. These terminating officers cannot exceed the authority 
granted by the regulations. 

The extent and complexity of this organization depends in large part upon 
the general administrative problem with which the particular department is faced. 
The vast volume of materials and supplies which are required by the Army demands 
that its procurement activities be decentralized to the greatest possible extent. Con- 
sequently, each one of the eight services has purchasing depots all over the country. 
Because of this each service has a termination section. Each of these sections issues 
instructions to contracting officers which adapt the procurement regulations issued 
by the Readjustment Division, Headquarters, Army Service Forces, to the problems 
of the particular service. Both of course must conform with the broad policies 
of the Joint Contract Termination Board. 

The Navy has a similar set-up. Broad general policy is laid down by the 
Industrial Readjustment Branch in the Office of Procurement and Material. As 
in the case of the Army these policies must be in conformance with those of the 
Joint Contract Termination Board. Operational sub-sections have been established 
in each of the Navy bureaus such as the Bureau of Ships, Bureau of Aeronautics, etc. 
Terminating officers within each of these bureaus must comply with all instructions 
issued by the Readjustment Branch and their respective Bureau. Navy regulations 
will not be as complete or as extensive as Army regulations and instructions because 
terminating officers have closer access to policy-making officials. 

Because the Maritime Commission’s emergency program is so intimately con- 
nected with its long-range program, the final form of its administrative set-up for 
handling terminations will have to await basic determinations of policy by the 
Joint Contract Termination Board (or its statutory successor). In the meanwhile, 
current termination problems and policy are being passed on by a central termina- 
tion committee in Washington. At present the Maritime Commission’s termina- 
tions are comparatively few. In the event of any termination where a claim is 
likely to result the contractor is supplied with instructions and necessary forms for 
filing the claim. In one or two major situations the adjustments of claims and dis- 
position of materials, etc., are handled by a special committee. 


No great termination problem is foreseen for the Treasury Procurement Division 
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since most of its defense aid contracts are for a specified number of units to be 
delivered within 30 to 60 days. The Director of the Procurement Division decides 
all matters of policy. The termination is initiated by the Commodity Chief 
handling the particular item. From the Commodity Chief it then goes to the 
Chief of the Contract Division and from him to the contracting officer for approval. 
When the termination is effected the contractor submits his settlement proposal 
to a committee of three for consideration. In the event no agreement can be reached, 
the matter goes to the Director of Procurement for further negotiation and for 
decision. As in the case of all the other procurement agencies, settlement will be 
by formula in the event negotiated settlement breaks down. 

Army contracting officers and representatives. Since the War Department present- 
ly is the most important procurement agency, it serves as the best example. Con- 
tractors dealing with contracting officers or their representatives should assure them- 
selves that these officers do not exceed their authority. Otherwise the termination 
settlement may later be subject to question. In making termination settlements, con- 
tracting officers must conform with (1) the uniform principles and policies estab- 
lished by the Baruch Unit (or its statutory successor); (2) the War Department's 
Procurement Regulation No. 15; and: (3) the termination instructions issued by the 
particular branch of which they are officers. Consequently, Army contractors 
should familiarize themselves with these three documents. 

A peculiar situation exists with respect to the so-called contracting officer's 
representative. Experience has shown the War Department that settlements some- 
times are hindered by the administrative burden placed upon contracting officers. In 
order to relieve them of routine detail, the appointment of a representative is 
authorized. No authority is granted to conclude the final settlement, however. Any 
supplemental agreements effecting a final settlement can be made only by the con- 
tracting officer. Army regulations restrict the authority of the representative to 
general or limited powers (1) to approve disposition of property, (2) to approve 
settlements with subcontractors up to some stated amount, and (3) to pass upon 
the miscellaneous minor questions which inevitably arise in connection with the 
settlement. Contractors should insist that the authority of the contracting officer’s 
representative be reduced to writing and a copy furnished him. 

Congressional proposals. Under S. 1718, actual settlement will continue to be 
made by the procurement agencies. The Comptroller General’s powers will be 
limited to cases involving fraud. If HR. 3022 had succeeded, however, the picture 
would have been quite different. While actual settlement would not have been 
taken away from the procurement agencies, HR. 3022 would have severely ham- 
strung them in administering their functions. Present practice is to make settle- 
ment by negotiation rather than by formula wherever possible. If settlement agree- 
ments made by procurement agencies were made tentative and subject to approval 
by the Comptroller General’s Board, as was proposed by HR. 3022, the practical 
effect would be to kill the negotiated settlement device. The minority report sub- 
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mitted by thirteen members of the House Military Affairs Committee makes this 
point clearly and concisely as follows: 

“Under these rules, there will be no negotiated settlements. For a contractor 
would know, when he sat down across the table from a contracting officer to trade 
out the points on which they disagreed, that the negotiation was all to be one way. 
Whatever concessions the contractor might make would be final; but whatever 
corresponding concessions the contracting officer might make could be taken back 
to the Review Board. In these circumstances, unless the contractor was desperate 
for immediate payment on any terms, there could be no advantage in negotiation; 
he would stand on his legal rights, and seek to prove to the Government’s auditors 
that his entire claim had a valid basis. The result would be to substitute long- 
drawn-out auditing arguments for quick, final negotiations. Disposition of property 
would be held up until the Board had reviewed the case, because no prospective 
purchaser could be sure what price it would approve; and stagnation would result. 

“It is no answer to these arguments to say that HR. 3022 provides for quick pay- 
ment to the contractor, on a tentative basis, of a high percentage of what the Gov- 
ernment owes him. Even this may be doubtful, because of the extreme administra- 
tive difficulty of making direct payments to all prime contractors and subcontractors. 
But, assuming that quick tentative payments can be made, they are insufficient to 
meet the need. Prompt finality of transactions is also essential. 

“Property has to be sold in contract terminations. Buyers will not buy unless 
they can know the price with finality. If the price is subject to change six months 
later by a review board, prospective buyers will go elsewhere. Many contractors 
who finish their war production will have to reconvert their plants to reenter the 
peacetime market. They cannot and will not do this until they know finally where 
they stand, and how much of the money paid to them is theirs and how much 
the Government’s. The bill does not make it clear how far prime contractors are 
to go in settling with their subcontractors. If this is to be done at all, a prime 
contractor may be able to get quick final approval of a proposed subcontract settle- 
ment; otherwise he will let his subcontractors wait for their money until the 
Board finishes with his case. Finality is just as important to contract termination 
as speed; and the system proposed by HR. 3022 utterly fails to provide for it.” 


Review oF SETTLEMENTS 


Within procurement agencies. On May 12, 1944, the Joint Contract Termination 
Board tightened up settlement review practices. Every proposed settlement involving 
more than $50,000 must be reviewed and approved by a departmental review board 
before it becomes binding upon the Government. Amounts credited on account of 
property disposition cannot be deducted in making this computation, but payments 
for completed work and those connected with subcontractors’ claims must be ex- 
cluded. In the event the Review Board disapproves, the contractor may appeal to 
the head of the procurement agency or his representative. 
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On June 7, 1944, the Army revised Procurement Regulation 15 to comply. 
Settlement Review Boards and Settlement Advisory Sections ate to be reorganized 
and combined. There will be regional settlement review boards in each technical 
service. If the Review Board disapproves any proposed settlement the only recourse 
is to the Chief of the Technical Service who appointed the Board. 

Each proposed settlement involving more than $25,000 must be submitted to the 
appropriate Board for approval. This includes settlements made by prime and 
subcontractors with their suppliers. .The Chief of any Technical Service may 
require that settlements of $25,000 or less also be submitted for review, but even if 
no such directive is issued, contracting officers may submit these smaller settle- 
ments if they so desire. Such action is advised when any novel or special problem 
arises upon which he needs the Board’s advice. 

Approval by a Review Board is not final if the settlement involves more than 
$500,000. After the Review Board has approved such a settlement, it must be sub- 
mitted to such higher authority as the Chief of the Technical Service designates for 
approval. 

The Review Board’s function is to determine the overall reasonableness of the 
proposed settlement, but this does not mean that every element entering into the 
negotiated settlement must be examined in detail. As before, the scope and inten- 
sity of the review may be varied according to the reliability of the contractor, the 
size and complexity of the proposed settlement and any other relevant factors. If 
a review is required for subcontractors’ settlements of $25,000 or less, the review 
generally will be limited to an inquiry as to whether the prime or intermediate 
subcontractor has made an adequate examination of the claim. 

This new review procedure applies to cost-plus-fixed-fee prime contracts and 
fixed-price and cost-plus-fixed-fee subcontracts thereunder as well as to fixed-price 
prime and subcontracts, to the extent that settlement is by negotiated agreement. 
However, costs which are not settled by negotiation but which are reimbursed after 
appropriate audit need not be reviewed. If completely terminated, all supplemental 
" agreements adjusting fixed fees must be submitted for approval prior to execution. 
As for partial terminations, however, this review is required only where the esti- 
mated cost of the work terminated exceeds $50,000. If the fixed-fee adjustment is 
made pursuant to formula rather than by negotiated agreement, the Review 
Board’s function is to advise the contracting officer with respect to the reasonableness 
of the proposed settlement. 

By the General Accounting Office. The extent of the General Accounting Office’s 
review of fixed-price. settlements varies depending upon whether the settlement is 
effected by negotiation or by formula. If settlement is by formula, the General 
Accounting Office may do a fly-spot audit and then apply the formula to the verified 
figures so as to make its own computation. In the event that the General Accounting 
Office determines that the contractor has been overpaid, the disbursing officer’s ac- 
counts will be surcharged the amount of overpayment. Review of negotiated settle- 
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ments is on an altogether different basis. While the formula is a guide contracting 
officers need not follow it rigidly. The settlement agreement is short and simply states 
the amount of the agreed settlement. This leaves the General Accounting Office 
with no measuring rod. Consequently in the absence of fraud the Comptroller 
General cannot impose his opinion as to the reasonableness of the settlement upon 
the procurement agencies. The extent of his audit, therefore, is to disclose fraud 
and to determine that the contractor is paid no more than is called for by the 
settlement agreement. The explanation of this paradox lies in the legal history 
of the General Accounting Office. 

The General Accounting Office, of which the Comptroller General is the head, 
was created by Title III of the Budget and Accounting Act of 1921 (42 Stat. 20, 
23). As a representative of the legislative branch of the Government, it audits the 
accounts of the executive branches to assure that expenditures conform to Con- 
gressional appropriations and that no fraud is practiced upon the Government. 
The wisdom of such a check is unchallenged but in practice many questions have 
arisen as to the extent of the Comptroller General’s powers. Almost since its crea- 
tion, a dispute has existed between the Comptroller General on the one side and 
the Attorney General and the various procurement agencies on the other as to just 
how far the Comptroller General may go in administering his functions. The 
fundamental basis of the controversy is who shall construe legislation. The execu- 
tive arm of the Government claims that various departments are obliged under the 
law to follow the Attorney General’s rulings and interpretations in making expendi- 
tures. The Comptroller General, on the other hand, asserts that he need not 
honor the Attorney General’s decisions but can construe the law independently. 


This controversy has been felt most in war procurement. Disbursing officers 
for procurement agencies may rely on decisions of the Attorney General only to 
find their accounts surcharged subsequently upon audit by the General Accounting 
Office. Consequently, they often hesitate to take necessary action. Submission of 
specific questions to the Comptroller General for advance decision alleviates the 
situation to some extent but delay is involved in obtaining such a ruling. Especially — 
in war time, procurement agencies must make decisions quickly with assurance of 
their validity. Otherwise, industry will be tied’ up in red tape and fettered by fear 
that payments may subsequently be held invalid by the Comptroller General. 


This becomes especially troublesome when the Comptroller General goes so far 
as to impose his judgment upon the procurement agencies in matters involving ac- 
counting policy and practice. In the past on cost-plus-fixed-fee work, the Comp- 
troller General has often differed with the procurement agencies concerning the 
allocation of indirect costs to contracts and the validity of certain controversial cost 
allowances. In a large percentage of cases, he has been overruled by the courts. 
Fixed-price contracts do not involve this problem, however. When the contract 
is for a fixed-price the Comptroller General’s only concern is whether: (1) the 
contract exceeds the appropriation; (2) all other conditions and requirements of 
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the appropriation have been complied with; (3) compliance has been given all 
statutes concerning the contract award, performance, and payment; and (4) the 
voucher conforms with the contract price. No audit is made—the General Account- 
ing Office only checks the amount of the voucher against the contract to assure 
that no more than the contract price is paid. Certification by the contractor and 
procurement officials is considered sufficient to establish compliance with the other 
requirements. 
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This difference between fixed-price and cost-plus-fixed-fee contracts must be 
kept in mind for a clear understanding of the comparatively new negotiated settle- 
ment basis for handling terminations. If settlement is by formula, termination in 
effect converts the contract from a fixed-price to a cost-plus-a-percentage basis, and 
the Comptroller General can impose his item-by-item audit with all the attendant 
delays upon the procurement agencies. If all settlements were by formula, an epi- 
demic of business failures might result. Streamlined “selective” or commercial 
audits would be outlawed and a 100% Government audit done on every settle- 
ment. This would spell months and possibly years of delay. The procurement 
agency would first do a complete audit of every item in the contractor’s settle- 
ment proposal. When this was finally completed and payment made, the Gen- 
eral Accounting Office would step in and do another 100% audit. In the 
meanwhile, the contractor would be subject to a contingent liability. The Gen- 
eral Accounting Office might find that he had been overpaid and institute pro- 
ceedings for recovery of the excess. As a result, bank and investment houses 
might hesitate to become involved in the contractor’s financial operations. Most 
war producers are handling greatly expanded war production with no increase in 
pre-war capitalization. Many firms are in a position where working capital is suffi- 
. cient to meet payrolls and other expenses for a period of no more than three weeks. 
Consequently, any delay may be disastrous. 

As terminations became more frequent, a method was sought by which the 
Comptroller General and the General Accounting Office could be cut out of the 
picture. Negotiated settlement was the answer. The negotiated settlement is an 
adaptation of the fixed-price concept to termination. By means of the negotiated 
settlement, the contractor and the contracting officer simply get together and agree 
upon an adjusted termination price in the same manner as was done when the 
contract was originally let. As a practical matter the formula is followed as a 
guide but the settlement itself is effected simply by means of an agreement estab- 
lishing the amount. 

Some such device as negotiated settlement was absolutely necessary. Even now 
if settlement is by formula, disbursing officers probably will refuse to pay out termi- 
nation claims until full clearance has been obtained from the Comptroller General— 
thus tying up the contractor’s money in red tape and delay. Termination involves 
even more difficult cost and allocation problems than do CPFF contracts. On 
formula settlements, many cost items may be disallowed as illegal on post-audit by 
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the General Accounting Office. Separation allowances for workers, allowance 
for inventory processed in anticipation of orders, and the allocation of overhead 
are a few examples. The inclusion of inventory processed in anticipation of 
orders may be ruled out on the ground that no Government contract exists for 
the purchase. Separation allowances and expenditures to promote morale also 
may be disallowed as not incident to the contract. Likewise, overhead costs may 
be challenged on the ground that improper amounts are charged to the contract. 
While these items would be challenged from a technical viewpoint on grounds of 
illegality, as a matter of fact the Comptroller General would be imposing his ultra- 
conservative accounting theories on the services and industry. 

At its inception there was some doubt as to the validity of negotiated settle- 
ments. This fear was magnified by the Comptroller General’s letter of September 
20, 1943, to Senator Murray Chairman of the War Contracts Subcommittee of the 
Senate Military Affairs Committee, in which he attacked the device. All doubts 
were resolved finally on October 19, 1943, when the Comptroller General admitted 
the legality of the negotiated settlement while testifying before the Committee. 
Since that time, however, an active campaign has been conducted to give him 
control of termination policies and procedures. 

Congressional proposals. The Murray-George bill (S. 1718) will remove the 
Comptroller General from the scene as far as policy and procedure are concerned, 
at the same time continuing his check on frauds. No one, including the procurement 
services, disputes the wisdom of an audit by the General Accounting Office for 
the purpose of disclosing “fraud” and to assure that expenditures do not exceed 
Congressional appropriations, but this is the point at which the General Accounting 
Office should halt. The reluctance of the services to submit negotiated settlement 
records to the General Accounting Office is due to that agency’s conservative atti- 
tude concerning cost allowances. 

If the House Military Affairs Committee had succeeded with HR. 3022, thus 
making negotiated settlement subject to the General Accounting Office, reconver- 
sion would have been greatly slowed and many businessmen financially embarrassed. 
Although the personal liability of disbursing officers would have been curtailed, 
terminations would have been supervised and passed upon by a War Contracts 
Settlement Board in the General Accounting Office which would have consisted of 
not less than 3 and not more than g members to be appointed by the Comptroller 
General. Policy and procedure would have been prescribed by this Board. Also 
it would have reviewed so-called “tentative” agreements made by the procurement 
agencies. ‘Tentative agreements would not become final until the expiration of 
6 months from the date of submission to the Board. Cost items and allocations 
might be disallowed on the General Accounting Office’s post audit on the ground 
that they were not chargeable to the terminated contract and were as a consequence 
illegal. Again the Comptroller General would have been imposing his business 
and accounting opinions upon the services. Contractors and contracting officers 
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would hesitate to act until all controversial questions were ruled upon by the Comp- 
troller General. Settlements would be greatly delayed and business capital tied up 
in termination claims. Many firms, over-expanded during the war, could not stand 
the pressure. Even those with adequate capital would be delayed in reconverting 
since banks and investment houses probably would refuse to become involved unless 
the settlement had been fully cleared by the Comptroller General. 


ADMINISTRATIVE AND JUDICIAL MACHINERY 


DisposaL oF DisAGREEMENTS 


Dispute clauses control. Disputes concerning the inclusion of costs and compu- 
tation of the termination settlement are handled in exactly the same manner as 
any other disagreement. The standard dispute clauses apply. There are no special 
provisions. This is true both of fixed-price and cost-plus-fixed-fee contracts. Under 
existing dispute clauses questions of fact are determined by the contracting officer 
with right of appeal from his findings within 30 days. Formal contracts contain 
the full text of the clause and it is incorporated in letter contracts by reference. Of 
importance to the contractor are judicial limitations upon the extent of the contract- 
ing officer’s determinations. Cases have repeatedly held that administrative agencies 
such as the Army and Navy, etc., cannot deprive the contractor of his right to 
a day in court. Consequently questions of law may not be decided by these 
agencies. If there is no fraud, misrepresentation, or arbitrary action on the part of 
the Government, the contractor is bound as to questions of fact but he can take 
legal questions into court. 

Inception of dispute. The dispute provisions, of course, apply only where nego- 
tiation has broken down and computation by formula is substituted. No dispute 
can arise on a negotiated settlement since it is a matter of agreement between the 
contractor and contracting officer. The question is solely one of reaching a mutu- 
ally satisfactory agreement or resorting to settlement by formula. As a practical 
matter, however, if the contracting officer and the contractor reach an impasse on 
negotiation, the officer will substitute settlement by formula and then decide the 
dispute his way. 

Claims and suits distinguished from disputes. Disagreements may be classified in 
many ways. The broadest categories are: (1) disputes, (2) claims, and (3) suits. 
The category into which a particular disagreement falls depends upon the type of 
disagreement and when it arises. A dispute is a factual disagreement arising 
before final determination of the claim by the procurement agency and is subject 
to determination only by the contracting officer or other departmental authorities. 
After final determination by the procurement agency, the dispute may become a 
claim or a suit depending upon the action taken by the contractor. A disagreement 
of law or fact arising after final administrative determination is a claim if it is 
presented to the General Accounting Office for settlement. If the contractor resorts 
to the courts on a question of law or fact after settlement, the disagreement is a suit. 

From the above it will be observed that disagreements may also be classified as to 
either (1) questions of fact, (2) questions of law, or (3) questions of mixed law 
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and fact. Questions of fact are always disputes to be determined initially by the 
contracting officer or departmental authorities. Disagreements involving questions 
of law or of mixed law and fact become either claims or suits depending upon the 
action the contractor takes. Questions of fact likewise may become the basis of 
the claim or suit if the contracting officer or the designated appeal agent or board 
is arbitrary or prejudiced in making a decision, or if there is fraud or bad faith 
or an error so gross that it amounts to bad faith on his or its part. 

Questions of fact and law. Interpretations of the contract are questions of law 
or questions of mixed law and fact which the contracting officer and department 
head cannot finally determine. Such questions are for the Comptroller General 
and the courts to decide. Applying this general principle specifically to contract 
termination, the amount paid for labor or material is a question of fact as to which 
the departmental determination is final in the absence of arbitrary or capricious 
action. On the other hand, whether an item is to be allowed as cost is either 
a question of law or a question of mixed law and fact which the contracting 
officer cannot decide and which may be taken to the Comptroller General and the 
courts. When a dispute arises, the contractor must make certain decisions. He 
must decide whether the conflict is of a purely factual or of a legal nature. After 
final administrative determination, he must decide whether to file claim or institute 
suit. If termination is only partial, the contractor must proceed with the untermi- 
nated portion of the contract. 

Procurement agencies handle disputes. Army standard forms provice that ques- 
tions of fact are to be decided by the contracting officer subject to written appeal 
by the contractor within 30 days to the designated appeal officer or board. Under 
Navy contracts factual disputes are determined by the Bureau concerned with right 
of appeal to the Compensation Board. Treasury Department contracts provide 
for determination by the contracting officer with appeal to the Secretary of the 
Treasury. Disputes under Maritime Commission contracts are handled directly 
by the Commission. 

The findings of fact made by the designated officer, Board, or Commission are 
considered final and conclusive. The Comptroller General and the courts refuse 
to review these findings unless evidence is presented of fraud or bad faith or a 
mistake so gross that it amounts to bad faith. After final administrative determi- 
nation, the contracting officer has no authority over the dispute since the matter 
then becomes subject to the Comptroller General or the courts. In handling dis- 
putes under formula settlements, the contracting officer or department head,’ 
before allowing or disallowing a claim, usually will request the Comptroller Gen- 
eral to rule on any disputed question of law or question of mixed law and fact. 


The contractor must protect his rights by filing all notices or protests required by 
the contract. If the contractor thus initially protects his rights by giving timely 
and proper notice or protest, he is entitled to the contracting officer’s decision, but 
otherwise that official is under no obligation to act. Even though notice or protest 
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is not timely, disagreements may be considered if consent is obtained from the 
department head. 

In submitting his argument to the contracting officer, the contractor should 
present his case fully and in detail supported by all available documentary evidence. 
It is better to concede a point or two in the first instance than to attempt to “throw 
the book” at the Government later unsupported by facts. Insufficient evidence, which 
may elicit a favorable decision from the contracting officer, may not always be so 
acted upon by the Board or other official representative of the department head. 

A conference with the contracting officer or the members of his staff who are 
handling the termination will be granted the contractor upon request. In pre- 
paring for such a conference it must be remembered that the contracting officer 
is interested primarily in facts and not argument. If the contracting officer renders 
a decision upon a misunderstanding, an incomplete statement of the facts, or 
through error, a conference will serve to effect mutual understanding and recon- 
sideration through the submission of additional evidence. Adjustments can very 
often be worked out in this manner. 

The contractor should submit only those disputes which he honestly believes 
have merit. Most departments will go out of their way to assist a cooperative 
contractor but if a number of unsound disputes are submitted, even those which 
are sound will be treated skeptically. If necessary information is not available at 
the time of filing the protest, the contractor should include a statement that infor- 
mation will be supplied when it becomes available. 

Prerequisites to filing claim or bringing suit. Neither decision of the contracting 
officer nor decision on departmental appeal is prerequisite to consideration of a 
claim by the General Accounting Office. The only prerequisites are: (1) that 
proper and seasonable notice and/or protest, as required under the contract, be 
given as to the circumstances forming the basis of the dispute; (2) that decision 
be solicited from the contracting officer if required by the contract; and (3) that 
appeal be taken from the contracting officer’s decision to the designated appeal 
officer or board if required. 

The exhaustion of all administrative remedies is also prerequisite to legal action 
whether it be in the Court of Claims or the Federal District Courts, but consider- 
ation by the General Accounting Office is not. This may seem paradoxical, but 
the contractor has exhausted his administrative remedies when final settlement is 
rendered. 

From a practical point of view, this means that, under the contractual provisions 
above discussed, the contractor must obtain an administrative decision by this 
officer and a decision from the designated appeal officer or board before he can go 
into court on factual questions. Even if this is done, however, a review by the 
courts of these administrative fact findings can only be had by introducing evi- 
dence that the contracting officer acted arbitrarily. Strictly speaking, these fact 


“United States v. Callahan-Walker Const. Co., 317 U. S. 56 (1942). 
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findings by the contracting officer and department head should not be called 
“administrative remedies.” They are conditions, set up by the contract, precedent 
to court action. 

General Accounting Office handles claims. If the Government requires the con- 
tractor to execute a “release of claims” upon acceptance of final payment, he is 
thereafter precluded from asserting any claim not specifically excepted from the 
release. Provided no such release is given, the contractor may file claim with the 
General Accounting Office if final determination by the procurement agency is un- 
favorable. If that office disallows the claim, the contractor has no vested right of 
appeal to the Comptroller General. No statute makes consideration by the Comp- 
troller General mandatory, but as head of the General Accounting Office he will 
review a claim upon recommendation from that office. 

A claim may be submitted in any one of the following three ways: (1) to the 
contracting officer or head of the department; (2) to the disbursing officer; and 
(3) to the General Accounting Office. The result is the same no matter which of 
the three methods of submission is selected. The claim eventually goes to the 
Claims Division of the General Accounting Office. If submitted to the contracting 
officer or the head of the department, the claim will be referred to the General 
Accounting Office with a recommendation. If submitted to a disbursing officer, 
the claim will be referred through his immediate superior to the contracting officer 
for recommendation and thence to the General Accounting Office. If submitted 
to the General Accounting Office, the claim will be referred to the contracting 
officer for recommendation and return. 

The first method, that of submission to the contracting officer, is preferable since 
administrative action may still be possible. The question as to whether “final 
settlement” has taken place is often open to argument. The contractor usually 
does not know definitely whether final settlement has occurred. If administrative 
consideration is still possible, it is desirable because procurement officials are more 
inclined to be lenient and one additional opportunity for a hearing is had. The 
United States Supreme Court has defined final settlement as the administrative 
determination of the amount due the contractor.5 In practical application this 
definition is so vague that sometimes neither the department involved nor the 
General Accounting Office can say definitely whether final settlement has taken 
place. Therefore, whichever office first receives the case usually takes jurisdiction. 
If the contractor is dissatisfied with the settlement as determined by the Claims 
Division he has one year within which to request a review by the Comptroller 
General. 

Settlement of a claim is known as a “direct settlement.” The claimant is advised 
of the decision by a letter known as a settlement certificate. On important or con- 
troversial questions, the Comptroller General rather than an official of the Claims 
Division frequently signs the settlement certificate himself. 


° Ibid. 
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If the General Accounting Office gives the claimant reasonable notice and an 
opportunity to be heard, there is no denial of an adequate hearing such as is con- 
templated by the due process clause of the Constitution. The statute under which 
the General Accounting Office is authorized to settle and adjust claims by and 
against the United States does not provide for any particular pattern of hearings 
and prescribes no definite form of procedure for the presentation and settlement 
of claims. 

Review by Comptroller General. No statute gives any person a vested right to 
have a settlement of the General Accounting Office reviewed by the Comptroller 
General. If a claim against the United States has been disallowed by the General 
Accounting Office, the refusal of the Comptroller General to grant a review is 
not a denial of the “due process of law” contemplated by the Fifth Amendment to 
the Constitution.® 

Nevertheless, the Comptroller General, as head of the General Accounting Office, 
will review claims and render decisions where a question of law is concerned. 
Doubtful cases, which involve difficulty in determining whether the disagreement 
is one of lav or of fact are also handled by the Comptroller General. If a claim 
is not allowed by the Comptroller General, the contractor may resort to the courts. 

The Comptroller General, in his own discretion, will review claims upon the 
written application of (1) a claimant whose claim has been settled; (2) a disbursing 
officer whose accounts have been settled; (3) the head of the department or Govern- 
ment establishment to which the claim or account relates; or (4) upon the motion 
of the Comptroller General himself. The Comptroller General will only review 
final settlement on his own motion where important or controversial questions are 
involved. 

Advance decisions may also be requested by contracting and disbursing officers. 
Whenever, during the life of the contract, the disbursing officer refuses payment 
of a voucher, the contractor should request that such officer transmit the voucher 
with supporting papers to the Comptroller General for “advance decision.” ‘This 
is a prerogative of any Government disbursing officer. Advance decisions rendered 
by the Comptroller General are precedents as to future cases before him or the 
Claims Division. Direct settlement decisions are not precedents. 

If this is not done and final settlement takes place, the contractor may obtain 
review by filing claim. Application for review of a final settlement must be received 
in the Comptroller General’s office within one year from the date of the settle- 
ment to be reviewed.? The Comptroller General, upon request, will have the 
documents forwarded by the department concerned. His decisions as well as pro- 
ceedings before him are based on the written record. Because of the importance of 
the record, the contractor must always be sure to notify the contracting officer 
of the items in the computation with which he differs. The application for review 
should state the error or incorrectness of the settlement specifically. An application 


®21 Comp. GEN. 244 (1941). 74 Cope or Fep. Recs., §2.1 (1939). 
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in general terms will not be sufficient ordinarily to induce the discretion to review, 
and particularly not where the claimant is represented by an attorney or agent.® 
The warrant or check issued upon a settlement must not be cashed where its amount 
includes any item as to which review is applied for, but should accompany the 
application for review.® 

The contractor may request an interview, but such interviews are not determina- 
tive. The contractor may state his side of the claim in a letter or in a brief or both. 
While no particular form is required, his statement should give all the facts 
carefully, accurately and concisely. The contractor’s statement will be checked 
against the record. 

The Comptroller General may consider so-called moral obligations or equitable 
claims against the Government. If he considers such a claim favorably, he may 
report the facts to Congress and recommend that an approximation be made for pay- 
ment. This recommendation may be made on his own volition or at the request 
of a department.?° Such claims are reviewed by the Claims Committee of the 
House of Representatives, and if acted upon favorably, a private bill will be intro- 
duced in Congress providing for payment of the sum. As a matter of fact he has 
made such a recommendation only three times during the fifteen years the Act 
has been in existence. 

Claims as basis for court action. A claimant who is dissatisfied with the decision 
of the contracting officer, or the appellate board or official, or the Comptroller 
General may institute action against the United States either in the Court of Claims 
or a Federal District Court. The United States has consented to suit in cases 
based on contract, express or implied, by giving the Court of Claims and the 
Federal District Courts jurisdiction of such claims. The statutes authorizing suit 
are construed strictly in favor of the Government, however, since suits are confined 
to those for which statutory consent exists. Action may be brought in the Court 
of Claims regardless of amount, but the Tucker Act?! restricts the jurisdiction of 
District courts to suits involving $10,000 or less. Neither consideration of a claim 
by the General Accounting Office nor decision of the Comptroller General is pre- 
requisite to suit, but all administrative remedies must be exhausted. The contractor 
must have obtained an administrative decision by the contracting officer and a 
decision on appeal from the head of the department as to all questions of fact 
before he can go into court on those questions. Note that the courts at present 
have no jurisdiction to consider so-called “equitable” claims in which technicalities 
bar recovery. 

It is worth while to note that claims may also be referred to the Court of Claims 
by the various departments’ or by Congress.’* The head of any executive depart- 


® Ibid. 

® Ibid. See citations therein of statutory bases. 

10 45 SratT. 413 (1928), 31 U.S.C. 1940 ed. §236. 

4254 Strat. 505 (1887), 28 U.S.C. 1940 ed. §§41(20), 250. 
4236 Srar. 1137 (1911), 28 U.S.C. 1940 ed. §254. 

19 36 Srat. 1138 (1911), 28 U.S.C. 1940 ed. §257. 
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ment may transmit to the Court any claim or matter pending in the department 
which involves controverted questions of fact or law. It must be accompanied by 
the vouchers, papers, documents and proof. When the Court makes its findings 
of facts and conclusions of law, it reports them to the transmitting department for 
its guidance and action. If transmitted with the claimant’s consent, or if the Court 
is satisfied upon the established facts that it has jurisdiction to render judgment 
or decree, it may do so, referring its findings to the transmitting department. In 
this event, either party will be given such further opportunity for hearing as, in 
the Court’s judgment, justice requires. Upon the certificate of the Comptroller Gen- 
eral, furthermore, the Secretary of the Treasury may transmit any claim or matter 
of which the Court might take jurisdiction on the voluntary action of the claimant, 
with all the vouchers, papers, documents and proofs pertaining thereto, to the 
Court for trial and adjudication.1* 

Likewise, either House of Congress may refer a bill for payment of a claim 
to the Court for investigation and determination of the facts. After a hearing and 
investigation, the Court informs Congress of the nature of the claim. The Court re- 
ports the facts and the amount (where the claim can be liquidated), together with 
its conclusions. The finding of facts always includes: (1) any facts bearing upon 
the question of delay or laches in presenting the claim, (2) any facts bearing upon 
the question of removal of the bar of any statute of limitation, and (3) any facts 
alleged by the claimant as an excuse for not having resorted to any established 
legal remedy. If the Court is satisfied upon the facts that the subject matter of the 
bill is such that it has jurisdiction to render judgment or decree thereon, it may 
proceed to do so, giving to either party such further hearing as in its judgment 
justice requires, and reporting its proceedings to the House of Congress by which 
the matter was referred.’® 

Congress last resort for relief. If the contractor cannot obtain satisfaction in the 
General Accounting Office, from the Comptroller General, or in the courts, his last 
remedy is an appeal to Congress itself. The Comptroller General may recommend 
to Congress that an appropriation be made for the contractor’s relief in certain cases 
but if he refuses to do so and the courts afford no remedy, the contractor may make 
a personal appeal to Congress. 

Should it be necessary to attempt to secure relief through a private bill, the mem- 
ber of Congress who is to introduce the bill should be furnished with a summarized 
statement of the facts. This summary should be supported by copies of such docu- 
ments concerning the claim as the contractor may have available since the bill when 
introduced will be sent to the departments or establishment in which the claim arose 
and to the Comptroller General for their reports and recommendations. Either 
House of Congress, furthermore, may refer the bill to the Court of Claims for in- 
vestigation, hearing, and recommendation before taking action. This procedure 
has been fully discussed in the preceding paragraph. 


14 Supra note 12. 25 Supra note 13. 
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Congressional proposals. Present dispute clauses are unfair to contractors. All 
disputes concerning fact are decided by the contracting officer with right of appeal 
within 30 days to the departmental appeal board or agent. Government agencies 
assert that these boards are impartial, and it is true that they try to be, but it is 
difficult to see how anyone can serve two masters. Contractors feel that the mem- 
bers of these boards may be swayed by loyalty to the service which they serve. A 
lawyer knows that he has little chance of winning a case where his adversary is 
deciding the facts. Several proposals have been made to change this situation. 

One proposal would authorize arbitration as an alternative to determination 
under the dispute clause (HR. 3665). Substitution would not be made mandatory, 
however. The American Arbitration Society has fought hard for such a provision 
since early in the defense effort. Unquestionably arbitration would be preferable 
to the dispute clause in settling ordinary disputes involving such matters as excusable 
delay, etc. With respect to termination, however, its practicality is doubtful. The 
size of the job is such that arbitration might soon prove administratively impossible. 
Even without arbitration there may be insufficient engineers, accountants and 
lawyers to do the job. If two or possibly three such men are placed on an arbitration 
board every time a dispute arises there may be an insufficient number to go around. 
An additional objection is the advantage which the Government would hold with 
respect to the caliber of their arbitrators. The Government probably would set up a 
permanent panel of arbitrators, all of whom would be experienced technicians. 
Contractors probably would be forced to pick comparatively ine::perienced men 
because individually they would have few disputes. These men might be com- 
pany lawyers or accountants but they would not have the everyday experience 
possessed by Government arbitrators. 

The Senate version of S. 1718 would establish a special appeals procedure for 
terminations. Provisions for arbitration have been dropped. At his election, the 
contractor could (1) take an administrative appeal to an Appeal Board; or (2) 
bring action for the claim in the Court of Claims or in the District Court. If pro- 
ceedings were instituted by either of these methods, the contractor would be pre- 
cluded from subsequently initiating proceedings by the other. 

The Court of Claims now has a normal calendar of approximately 300 cases 
with which it is up-to-date. In the first year after the termination of hostilities it is 
expected that this calendar will jump 1000%. With a calendar of 3000 cases the 
Court will be hopelessly swamped unless relief is extended by providing more 
judges. Consequently S. 1718 would authorize the Court of Claims to appoint 
not more than 20 commissioners in addition to those provided by existent statutes. 


Subcontractors receive special treatment. If the Government deals with a sub- 
contractor directly by “company settlement” or by taking an assignment of a 
particular subcontract from a prime contractor or intermediate subcontractor, dis- 
putes between the Government and the subcontractor concerned would be decided 
by the methods above discussed. But disputes between prime contractors and sub- 
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contractors, or between higher and lower tier subcontractors do not fall within this 
category. By agreement, however, they may be submitted (1) to the Appeal Board 
or an umpire, or (2) to a contracting agency for mediation or arbitration in accord 
with regulations to be prescribed by the Director. 

The major objection to the Senate bill is the fact that the contractor would be 
barred from court action if he resorted to administrative appeal. The House version 
of this bill is preferable to the Senate bill, as far as the appeal provision is concerned. 
Otherwise, the same as the Senate bill, it would permit contractors to institute 
court action after final administrative determination. The primary objective of 
the administrative appeal is a quick equitable settlement. By precluding court 
action the Senate bill would defeat the purpose of the administrative appeal and 
cut across the established principle that a litigant must exhaust his administrative 
remedies before he goes into court; here is an administrative remedy which, if 
exhausted, prevents him from going into court. The purpose of administrative 
procedure is to settle differences without court action. The Senate proposal offers 
an aggrieved contractor a blind alley and no sensible contractor is going up that 
alley. Most attorneys would advise clients to begin court action in the first instance 
and forget about administrative appeal. Even though court action were begun, they 
might still work out a settlement with the contracting agency. Thus they could 
protect their right to a day in court and at the same time leave the way open for an 
informal offer from the administrative agency or Appeal Board. 

Establishment of the proposed Appeal Board would to some extent mitigate 
the present arbitrary nature of administrative appeals under the standard disputes 
clause, but it is this writer’s belief that fundamentally the situation would remain 
unchanged. All important appeals would be heard by the Appeal Board which 
probably would consist of representatives from the procurement agencies. 

To this writer, preclusion from court action in the event of administrative 
appeal seems unfair. By indirection, through the Appeal Board, the Senate 
bill would continue the present practice by which administrative agencies making 
the contract are charged both with the duty of representing the Government and 
judging the merits of the contractor’s case. The Appeal Board would have the dual 
functions of judging controversies and of establishing “disputes” policy as a repre- 
sentative of the procurement agencies. Fairness demands that contractors have 
a right to court trial de novo to assure them against arbitrary treatment. 

Advocates point to other administrative tribunals such as the National Labor 
Relations Board, OPA’s Emergency Court of Appeals, and the Interstate Commerce 
Commission as precedent for this action. Ignoring the larger question as to the 
wisdom of past encroachments on the judiciary by administrative agencies, it is 
submitted that termination appeals present an altogether different situation. True, 
the Government may be a party to actions before NLRB, the Emergency Court of 
Appeals or the Interstate Commerce Commission, but it has no proprietary interest. 
Through these agencies, the Government in its sovereign capacity is adjusting con- 
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troversies between groups of citizens; in practical effect, NLRB adjusts controversies 
between employers and employees; the Emergency Court of Appeals fixes prices 
between sellers and buyers; and the Interstate Commerce Commission settles rate 
disputes between railroads and the public. This is a far cry from termination and 
other contractual matters where the Government has a direct monetary interest, 
In these cases the Government has a moral duty to see to it that its sovereign judicial 
powers are not exercised by procurement agencies which make contracts and have 
a close monetary interest in the proceedings. 

Nevertheless these bills are an improvement over existing practice under the 
disputes clause in one respect. Of importance to contractors is the provision that 
the Appeal Board and court are not bound by the contracting agency’s findings 
of fact. This means that the courts may make their own findings de novo. 
Findings of the procurement agencies are to be treated as prima facie correct, 
however, and the burden is on the contractor to establish that the amount due 
on his claim exceeds the amount allowed by the contracting agency. Because 
of the close relationship between the Appeal Board and the procurement agencies, 
this provision probably will prove of little benefit if the contractor elects an adminis- 
trative appeal. 

The administrative appeal or legal action must be instituted within ninety 
days after delivery of the contracting agency’s findings or in the event that agency 
fails to deliver such findings, within one year after the contractor makes demand. 
These time limitations must be complied with. After the stipulated time has 
elapsed, the findings of the contracting agency become final and conclusive, or if no 
findings have been made, the contractor is deemed to have waived his termination 
claim. The Appeal Board or court may increase or decrease the amount allowed 
by the contracting agency. 

The Appeal Board would sit in panels of one or more members in localities 
throughout the country. The Director of Contract Settlement would designate the 
members, and fix their term of office and compensation. Practice and procedure 
before the appellate board would be prescribed by the Director, or by the Appeal 
Board if the Director delegates this authority to it. The Appeal Board may demand 
the attendance of witnesses and the production of evidence in accordance with the 
Director’s regulations. 
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On July 1, 1944, the President approved the Contract Settlement Act of 1944, 
which is one of the most carefully considered pieces of legislation ever to have been 
enacted by the Congress. Congressional consideration of the measure began in 
June 1943. At that time the War Department requested enactment of a very short 
bill which would have given blanket authority to the Secretary of War to use 
departmental appropriations “in connection with the termination of War Department 
contracts, under such regulations as he may prescribe and without regard to any 
provision of law relating to the making, performance, amendment, or modification 
of contracts, for advance or partial payments to contractors with the War Depart- 
ment, or to subcontractors or suppliers directly or indirectly under such War De- 
partment contractors, or for loans or guaranties of loans to such contractors, sub- 
contractors, or suppliers, or for the purchase of the rights of such contractors, sub- 
contractors, or suppliers to such amounts certified by them to be due in connection 
with any such termination and upon such terms as the Secretary may permit by 


The War Department had first asked that the provisions of this bill be attached 
as a legislative rider to an Army appropriation bill. It is to the great credit of 
Congressman May, the Chairman of the House Military Affairs Committee, that 
he insisted on holding hearings! and bringing into the open the implications of 


Coinciding with increasing cut-backs early in 1943, the Senate Small Business 
Committee, of which I am Chairman, began to receive complaints from small 
businessmen whose contracts had been terminated and whose termination claims 
had remained unpaid. Following up these complaints, the newly created War 
Contracts Subcommittee of the Senate Military Affairs, under my Chairmanship, 
in the fall of 1943, held extensive hearings? for the purpose of finding out what 
was wrong with the termination procedure then used by the procurement agencies, 
and obtaining specific suggestions for contract termination legislation. The hear- 


* United States Senator from Montana; Chairman of Senate Special Small Business Committee and 
of War Contracts Subcommittee of Senate Military Affairs Committee. B.A., 1895, St. Jerome College, 


? Hearings before Committee on Military Affairs on H.R. 3022, 78th Cong., 1st Sess. (1943) 


* Hearings before a Subcommittee of the Committee on Military Affairs on S. 1268, S.1280 and 
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ings brought out the imperative need for protecting subcontractors, particularly 
the smaller ones in case of contract terminations, by making available to them speedy 
and adequate interim financing and assisting them in the settlement of their termi- 
nation claims. 

Following the hearings frequent conferences were held with the Senate Com- 
mittee on Post-War Economic Policy and Planning, industry groups and representa- 
tives of the several procurement agencies, and as a result thereof successive drafts 
of a contract termination bill were prepared by the War Contracts Subcommittee. 
Finally, on February 11, 1944, S.1718 was introduced, jointly sponsored by Sena- 
tors George and myself. 

Shortly thereafter, Messrs. Baruch and Hancock submitted their report on War 
and Post-War Adjustment Policies. The recommendations contained in the report, 
with respect to the policies to be followed and the machinery to be established for 
the expeditious settlement of terminated war contracts, were substantially in accord 
with the provisions of the Murray-George bill, enactment of which was recom- 
mended by Messrs. Baruch and Hancock. 

Following the introduction of S. 1718, the War Contracts Subcommittee sub- 
mitted to the full Senate Military Affairs Committee an intermediate report in 
which it discussed the principal issues contained in S. 1718 and suggested im- 
provements needed in the bill. Shortly thereafter the Senate Special Committee 
on Post-War Economic Policy and Planning submitted a report to the War Con- 
tracts Subcommittee recommending the adoption of S.1718 with some modifications.‘ 
Thereupon, at the beginning of May, the full Senate Military Affairs Committee 
reported S. 1718 to the Senate floor and the Senate passed the measure substantially 
as reported by the Committee. 

In the House of Representatives the bill was referred to the Judiciary Com- 
mittee which, a month later, reported the bill favorably with an amendment.® The 
amendment conformed substantially to the recommendations made by the House 
Special Committee on Post-War Economic Policy and Planning.’ 

In the meantime the House Military Affairs Committee had reported favorably 
on a measure which placed the Comptroller General in charge of settling termi- 
nation claims,’ and the House Naval Affairs Committe on another bill which 
created an interdepartmental committee consisting of representatives of the prin- 
cipal procurement agencies and provided rigid cost standards for the settlement of 
termination claims. Thus, the Rules Committee of the House of Representatives 
had before it three competing measures dealing with contract termination problems. 

® REporT OF THE War ContRAcTs SUBCOMMITTEE TO THE COMMITTEE ON MILITARY AFFAIRS, SUB- 
COMMITTEE Print No. 2, 78th Cong., 2d Sess. (1944). 

“Sen. Rep., No. 539, 78th Cong., 2d Sess. (1944) part 5. 

® Sen. Rep., No. 836, 78th Cong., 2d Sess. (1944). 

*HLR. Rep., No. 1590, 78th Cong., 2d Sess. (1944). 

7HLR. Rep., No. 1443, 78th Cong., 2d Sess. (1944). 


® H.R. Rep., No. 1268, 78th Cong., 2d Sess. (1944). 
°'H.R. Rep., No. 1355, 78th Cong., 2d Sess. (1944). 
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The Committee voted a rule in favor of S. 1718 as reported by the Judiciary Com- 
mittee, and the measure was passed shortly thereafter by the House. In conference 
the House and Senate conferees eliminated all differences between the Senate and 
the House versions of S. 1718,1° and approximately one year after consideration of 
termination legislation had first begun, the Senate and the House agreed to the 
conference report. - 


Contract SeTrLeMENT Act OF 1944 





PRINCIPLES OF THE AcT 


The Act is based on two fundamental principles which govern substantially all 
of its provisions. 

(1) In order to avoid mass business failures and widespread unemployment, 
termination claims of all war contractors—prime contractors and subcontractors 
alike—must be settled and paid with the greatest possible speed, and 

(2) The Government, in settling and paying such claims, must be carefully 
protected against waste and fraud. 

The need for speed in connection with contract termination settlements is too 
obvious to merit any discussion. The absence of speedy settlement machinery was 
the principal reason for the enactment of contract termination legislation. The 
need for protecting the Government against the waste of funds and fraud is equally 
clear, and the several ways in which the Act attempts to protect the Government 
are summarized below. 


Orrice or Direcror or Contract SETTLEMENT 

The Act establishes the Office of Contract Settlement, headed by a Director. 
The Office is visualized as a policy-making and coordinating, and not as an operat- 
ing agency. The Director has power, by general orders or regulations, to prescribe 
policies and procedures to be followed by all Government agencies exercising 
authority and discretion under the Act.1?_ In addition the Director is called. upon 
to investigate termination settlement and interim financing activities of the con- 
tracting agencies;'? to promote the training of personnel for termination settle- 
ment and interim financing by contracting agencies, war contractors and financing 
institutions; to collaborate with the Smaller War Plants Corporation in protect- 
ing the interests of smaller war contractors in obtaining fair and expeditious settle- 
ments and financing; to decentralize the administration of termination settlements 
and interim financing; and to consult with war contractors through advisory com- 
mittees or such other methods as he deems appropriate."® 

In order to coordinate fully the activities of the various Government agencies 
under the Act, a Contract Settlement Advisory Board is created, with which the 
Director shall advise’ and consult. The Board consists of representatives of the 
principal procurement agencies, the War Production Board, the Smaller War Plants 
Corporation, the Reconstruction Finance Corporation and the Attorney General.'* 


10 HLR. Rep., No. 1708, 78th Cong., 2d Sess. (1944). 

11 ConTRACT SETTLEMENT AcT OF 1944, sec. 43 12 U. S. Law Weex 71 (June 27, 1944). (In 
footnotes that follow, citations of sections refer to this Act.) 
12 Sec. 18(d). S"iGb0.-2ts "Stes: 
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Basis FoR SETTLEMENT OF TERMINATION CLAIMS 


The Act states that “it is the policy of the Government, and it shall be the 
responsibility of the contracting agencies and the Director, to provide war contrac- 
tors with speedy and fair compensation for the termination of any war con- 
tract... .” It further provides that the compensation payable to subcontractors 
shall be based on the same principles as compensation for the termination of prime 
contracts.7® 

Termination claims may be settled either by agreement or, in case an agree- 
ment fails to be reached, by determination on the part of the contracting agency.7® 
However, in keeping with its objectives, the Act provides that termination claims 
shall be settled by agreement to the maximum extent feasible.17 Wherever it may 
facilitate settlements, the contracting agencies have power to deal directly with 
subcontractors?® or settle all claims of a contractor on an overall basis.1® A Sub- 
committee on Overall Company Settlements of the Joint Contract Termination 
Board has made a careful study of the feasibility of this method of settling termi- 
nation claims, and it is hoped that in view of the favorable conclusions reached 
by the subcommittee, this method will be used extensively in an effort to speed 
the settlement process. 

~ One of the major differences between the Senate and House versions of S. 1718 
revolved around the question of cost principles. S. 1718 as passed by the Senate, 
did not contain detailed provisions regarding cost principles to be followed by the 
contracting agencies either in negotiating settlements or in determining the amount 
due on a termination claim where an agreement fails to be reached. S. 1718 as 
passed by the House, on the other hand, upon recommendation of the House 
Judiciary Committee,?° included a long list of cost principles derived largely from 
the Baruch-Hancock uniform termination article. In conference between the 
House and the Senate those cost principles were replaced by a broader and more 
general set of principles to be found in Section 6(d). 

The Act recognizes that in spite of the broad and general character of these 
principles, considerable latitude must be given to the Director and to the contract- 
ing agencies, in order to obtain prompt and equitable termination settlements. 
Therefore, the Act provides that “where the small size of claims or the nature of 
production or other factors make it impracticable to apply the [cost] principles . . . 
to any class of settlements, . . . the contracting agencies may establish alternative 
methods and standards for determining fair compensation for that class of termi- 
nation claims.”?* 

While the cost principles are designed primarily as a guide for the settlement 
of termination claims which are not settled by agreement, the Act provides that, 


18 Sec. 6(a). 

16 Sec. 6(c). 17 Sec. 6(e). 
+28 Sec. 7(d). 2° Sec, 7(c). 
2047.R. Rep., No. 1590, 78th Cong., 2d Sess. (1944) 31 ff. 

% Sec, 6(d). 
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“to the extent that he deems it practicable to do so without impeding expeditious 
settlements, the Director shall require the contracting agencies to take into account 
[those cost principles] . . . in establishing methods and standards for determining 
fair compensation in the settlement of termination claims by agreement.”?* With 
this exception, the Act leaves broad discretion to the Director and the contracting 
agencies in establishing methods and standards for determining fair compensation. 
It provides that each contracting agency, subject to the rules and regulations of 
the Director, shall establish methods and standards suitable to the conditions of 
various war contractors, for determining fair compensation for the termination of 
war contracts. The methods and standards may be based on . . . “actual, standard, 
average, or estimated costs, or . . . a percentage of the contract price based on the 
estimated percentage of completion of work under the terminated contract, or on 
any other equitable basis. . . .”. To the extent that the methods and standards 
require accounting, they shall be adapted, so far as practicable, to the accounting 
systems used by war contractors where such systems are consistent with recognized 
commercial accounting practices. 

Settlements made by agreement are final and conclusive except (1) to the 
extent otherwise agreed in the settlement; (2) for fraud; (3) upon renegotiation to 
eliminate excessive profits under the Renegotiation Act; or (4) by mutual agree- 
ment before or after payment. The House added the additional requirement that 
no settlement agreement involving payment to a war contractor of an amount in 
excess of $50,000 shall become binding upon the Government until the agreement 
has been approved by a settlement review board of three or more members to be 
established on a decentralized basis in the offices of the contracting agencies. The 
Conference Committee qualified this requirement by adding a provision to the 
effect that the failure of a settlement review board to act upon any settlement within 
30 days after its submission to the board shall operate as approval by the board. 
The sole function of the settlement review boards is to determine the overall 
reasonableness of proposed settlement agreements from the point of view of pro- 
tecting the interests of the Government.** 


APPEALS 

Where a war contractor fails to reach an agreement with a contracting agency 
with respect to his termination claim, he may demand a determination by the con- 
tracting agency as to the amount due him on such claim. The Act provides that 
the contracting agency shall make this determination and deliver its findings to the 
war contractor within go days after receipt by the agency of the war contractor’s 
demand therefor. 

If the war contractor is aggrieved by the determination of the contracting agency 
and if the contracting agency provides a procedure within the agency for protest 
against such findings, he may within 30 days after delivery of the findings file a 


22 Sec. 6(e). 
28 Sec. 6(b). For comments upon propriety of “recognized commercial accounting practices,” see 
Peacock, Accounting Problems in Terminations, supra pp. 598-602. [Ed.] *4 Sec. 6(c). 
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protest.2° If upon protest the contracting agency fails to modify its determination 
and findings in a satisfactory manner, the war contractor may appeal within go 
days to the Appeal Board to be established by the Director,?® or may bring suit 
against the United States in the Court of Claims or in a United States District 
Court if the amount of the claim is below $10,000. 

S.1718 as passed by the Senate gave war contractors the right to elect whether 
to appeal to the Court of Claims (or if the amount was below $10,000, to a United 
States District Court) or to an Appeal Board to be established in accordance with 
the legislation, but when a war contractor had initiated proceedings by one method 
he was precluded from initiating proceedings on the same claim by any other 
method.?* The House changed this provision by allowing war contractors who 
feel themselves aggrieved by a decision of the Appeal Board to bring suit as if no 
appeal had been taken under the Act to the Appeal Board. The Senate conferees 
agreed to the House amendment, so that under the Act a war contractor who is 
aggrieved by a decision of the Appeal Board may bring suit in the Court of Claims 
or in a United States District Court as if he had not appealed to the Appeal 
Board.?® 

Instead of appealing to the Court of Claims or the Appeal Board, a war con- 
tractor may, where the contracting agency agrees to arbitration, submit the dispute 
to arbitration, and any arbitration award is to be final and conclusive like an agree- 
ment between the contracting agency and the war contractor.?® 

Whenever a dispute exists between a war contractor and a subcontractor regard- 
ing any termination claim, they may agree to submit their dispute to the Appeal 
Board or to a contracting agency for mediation or arbitration whenever such 
mediation or arbitration is authorized by the agency or required by the Director.®° 

For the purpose of expediting the adjudication of termination claims, the Court 
of Claims is authorized to appoint not more than ten auditors and not more than 
twenty commissioners in addition to those now appointed.*? In order to enable 
the Court of Claims to adjudicate all divergent interests in a single proceeding, 
the Court of Claims upon motion of either party or on its own motion, may summon 
any person to appear as a party in a suit pending in the Court of Claims to assert 
and defend their interest in such suit.3* 


*°'The Director may require that aggrieved war contractors resort to the protest procedure before 
appealing to the Appeal Board or bringing suit in the Court of Claims, but failure of the contracting 
agency to act on any such required protest within 30 days operates as a refusal by the agency to 
modify its findings. 

°° Sec. 13(d). The members of the Appeal Board are appointed by the Director for a term not to 
exceed two years and are to receive compensation not to exceed $10,000 per annum. The members 
of the Appeal Board shall be qualified and experienced attorneys, engineers, accountants or persons 
possessing sufficient business experience or professional skill. Panels of one member may hear any 
appeal where the amount in controversy is $25,000 or less, or if the amount is in excess of $25,000, 
where the war contractor fails to demand a panel of three members. 

*7 Sec. 13(c), (4) of S. 1718 as passed by the Senate. 

28 Sec. 13(d) (2). 

2° Sec. 13(e). 8° Sec, 13(f). 

*2 Sec, 14(a). ®2 Sec. 14(b). 
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INTERIM FINANCING 


Since some delay in arriving at settlements will be unavoidable, it is vital to war 
contractors whose contracts have been terminated, and particularly to smaller war 
contractors, that interim financing be made available so that such war contractors 
have sufficient working capital to allow them to engage in other war production or 
to resume civilian production. 

The Act states that it is the policy of the Government, and makes it the respon- 
sibility of the contracting agencies and-the Director, to provide prime contractors 
and subcontractors, pending the settlement of their termination claims, with ade- 
quate interim financing within 30 days after proper application therefor.2* The 
contracting agencies are authorized to utilize a wide variety of financing methods. 
They are directed to make available interim financing to the greatest extent practica- 
ble through loans and discounts in advance of actual terminations. It is hoped 
that this method will lighten the interim financing burden of the procurement 
agencies in case of wholesale terminations, and will enable war contractors to plan 
for the reconversion period, knowing that upon termination they will have avail- 
able a definite cmount of working capital. It is contemplated that a large scale 
termination loan program, utilizing the facilities of private and public banks, will 
be established immediately. To the extent that loans do not take care of the 
needs of war contractors, the Act establishes standards for the making of advance 
or partial payments upon termination by the contracting agencies prior to final 
settlement.°* 


REMOVAL AND STORAGE OF TERMINATION INVENTORIES AND 
GoVERNMENT-OWNED MacHINERY 

Just as important for expeditious reconversion of American industry as prompt 
interim financing and settlements is the early removal from war plants of all Gov- 
ernment-owned machinery and termination inventory not to be retained or sold 
by the war contractor. The Act makes it the policy of the Government, upon termi- 
nation of any war contract, to assure such expeditious removal. Any war con- 
tractor may submit to the contracting agency concerned statements showing the 
machinery and those parts of his termination inventory which he desires to have 
removed by the Government. If within 60 days after his submission of such state- 
ment the Government fails to arrange for the storage of the machinery or termina- 
tion inventory by the war contractor or fails to remove such machinery or termina- 
tion inventory not stored by the war contractor, he may remove some or all of such 
machinery and termination inventory at the risk and expense of the Government.*® 


PRorecTION OF SMALLER War ConTRACTORS 
While it is far from true that all subcontractors are small business concerns, most 
small business concerns engaged in the war effort are subcontractors. Those smaller 
concerns are particularly in need of protection when it comes to the termination of 


3 Sec, 8(a). 54 Sec. 8(b). we Sec. 12: 
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their war contracts, and the Act contains several provisions which are aimed at 
supplementing the general provisions of the Act which apply to prime contractors 
and subcontractors alike. 


In order to make sure that small subcontractors are well prepared in advance 
of contract terminations and receive fair and equitable treatment from their prime 
contractors and intermediate subcontractors, the Act directs the Smaller War Plants 
Corporation to disseminate information among and to assist such concerns with 
respect to interim financing, termination settlements, removal and storage of termi- 
nation inventories, and makes it the duty of the Director to collaborate with the 
Smaller War Plants Corporation towards that end.*¢ 


Since testimony before the War Contracts Subcommittee had revealed the fact 
that many subcontracts do not contain termination clauses providing for the pay- 
ment of fair compensation to the subcontractor in case of termination, the Act 
provides that the contracting agencies, either before or after termination, shall 
authorize, approve or ratify the amendment of any war contract by the parties 
thereto, to provide for fair compensation in case of its termination.®* 


While prime contractors do not have any credit risk in connection with their 
termination claims, a subcontractor who has been dealing with a financially weak 
war contractor stands to lose money upon termination if the war contractor against 
whom he has a termination claim goes bankrupt. The Act therefore attempts, to 
the largest extent practicable, to eliminate this additional risk and provides that 
“whenever any contracting agency is satisfied of the inability of a war contractor 
to meet his obligations, it shall exercise supervision or control over payments to 
the war contractor on account of termination claims of subcontractors of such war 
contractor to such extent and in such manner as it deems necessary or desirable 
for the purpose of assuring the receipt of the benefit of such payments by the sub- 
contractors.” Where, in spite of the exercise of such control or supervision, a sub- 
contractor fails to receive fair compensation for the termination of a war contract, 
and where a contracting agency determines that “in the circumstances of a particular 
case equity and good conscience require fair compensation for the termination of a 
war contract to be paid to a subcontractor who has been deprived of and cannot 
otherwise reasonably secure such fair compensation, the contracting agency con- 
cerned may pay such compensation to him although such compensation already 
has been included and paid as part of a settlement with another war contractor.”*® 


PROTECTION OF THE GOVERNMENT 


So far the discussion has revolved around the rights of war contractors under 
the Contract Settlement Act, all of which stem from the first principle of the Act, 
that war contractors must be afforded speedy and fair termination settlements. The 
second guiding principle of the Act is concerned with the protection of the Govern- 


© Sec. 20(g) and 21(b). 87 Sec. 6(g). 
88 Sec. 7(b). ®° Sec. 7(f). 
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ment against waste and fraud in making interim financing and settlements. ‘The 
Act attempts to protect the Government in the following manser: 
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(1) The full responsibility for settling terminated war contracts and making: 
interim financing available has been placed squarely upon the shoulders of the 
contracting agencies who are familiar with the contracts and who have adequate 
personnel to bring about fair settlements. 

(2) The Director of Contract Settlement is established as an independent civilian 
agency with policy-making and supervisory powers over the contracting agencies 
in connection with contract settlement and interim financing activities. It is one’ 
of the functions of the Director to insist on settlement methods and procedures 
which will protect the Government against waste of funds and fraud. 

(3) The General Accounting Office, as the investigatory arm of the Congress, 
is authorized to investigate settlements completed by the contracting agencies for 
the purpose of reporting to Congress whether the settlement methods and procedures 
employed by the contracting agencies are of a kind and type designed to assure 
expeditious and fair settlements, and whether such methods and procedures ade- 
quately protect the interests of the Government. The Comptroller General is 
directed to make recommendations to the contracting agencies concerned and to the 
Congress if he shall find that the settlement methods and procedures fail to meet 
the standards of expeditiousness and fairness. Furthermore, the Comptroller Gen- 
eral is to determine whether settlement payments are made in accordance with the 
settlements and whether settlements are induced by fraud. The Act provides that 
whenever the Comptroller General is convinced that any settlement was induced 
by fraud he shall so certify, together with all the facts related thereto, to the Depart- 
ment of Justice, the Director and the contracting agency concerned. Upon receipt 
of such certificate the Department of Justice is called upon to make an investigation 
to determine whether the settlement was induced by fraud and the contracting 
agency may withhold payment until the Department of Justice notifies the agency 
that in its opinion the settlement was not induced by fraud.*° 

(4) In order to facilitate investigation of waste and prosecution of fraud, the 
Act requires the preservation of records relating to contract termination and disposal 
of termination inventories for five years after the final settlement or five years after 
the termination of hostilities, whichever period is longer. The Act provides severe 
penalties for the destruction of records and the perpetration of fraud.‘ 

(5) Finally, the Congress through the appropriate committees of the Senate and 
the House will maintain continuous surveillance over the operations of the Govern- 
ment agencies under the proposed legislation. The Congress will appraise the 
reports submitted by the Director and the Comptroller General, and, if necessary, 
will make suitable changes in the law in order to make absolutely sure that the 
dual purpose of this legislation to settle termination claims speedily and to pro- 
tect the Government’s interests, is achieved.*? 


#9 Sec. 16. *2 Sec. 19. *2 Sec. 2 
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This last concept of Congressional surveillance is a new one. It makes it clear 
that the Congress has not discharged its responsibility to the people by enacting 
the Contract Settlement Act of 1944, and by confirming the President’s choice for 
the position of Director. It places the continued responsibility on the Congress 
to see to it that the policies laid down in this legislation are carried out by the 
executive branch and that appropriate amendments are enacted if the Act should 
prove at a later point to be insufficient in some respects. 

The concept of continuous surveillance by Congress is an important one for 
the future relationship between the legislative and executive branches of our 
Government. Because of the complexity of modern economic life and the need for 
experimentation in coping with our economic problems, Congress will be com- 
pelled with increasing frequency to enact legislation setting forth basic policies 
and giving the executive branch adequate discretion and authority to carry out 
these policies. Continuous surveillance by Congress of executive actions under 
such grant of authority will help to keep Congress informed of the need for further 
legislation and to check actions by the executive branch in disregard of the ob- 
jectives set forth by Congress in such legislation. 


Contract TERMINATION LEGISLATION AND OTHER 
RECONVERSION LEGISLATION 


Some people have seen fit to over-emphasize the importance of contract termi- 
nation legislation in the reconversion picture. While adequate contract settlement 
machinery and policies are important for the expeditious readjustment of the 
American economy from a wartime basis to a peacetime basis, other problems are 
of equal if not greater importance and will have to be dealt with by the Congress 
at the earliest possible moment. Among those are adequate unemployment com- 
pensation; the disposal of surplus property; the creation of a central agency with 
adequate powers to coordinate the activities of all Government agencies concerned 
with the reconversion process; specific policies with respect to manpqwer demobiliza- 
tion and reemployment, cut-backs and resumption of civilian production in indus- 
try; provisions for housing and public works; and a post-war taxation program. 
Those are the problems with which Congress will have to wrestle and Congress 
will not have discharged its responsibilities to the American people until a complete 
legislative program for the reconversion period has been enacted. 























AccounTinc Principtes (see Cosr DETERMINATION 
PRINCIPLES). 


BarucH Report* 
summary of main points, 445-7; recommendations 
on disposition of property, 471, note 119; recog- 
nition subcontract problems, 525; position on com- 
pany settlements, 529. y 


ComMPANY SETTLEMENTS 
nature of, 529; flaws in existing procedure, 530-2; 
should not be mandatory, 532; accounting com- 
plexities under existing termination clauses, 533; 
necessity of formula modification, 533; suggested 
modifications, 533-4; advantages of company 
settlements, 534-6; minimizing delays, 534; simpli- 
fying accounting and audit, 534; coordination with 
renegotiation, 534-6; obstacles, 536; lack of privity, 
536; offsets, 537; double payments, 537-8; de- 
termination of remote government work, 538-9; 
circumstances in which company settlements are 
not feasible, 539. 

ConstrucTION CONTRACTS 
application of general termination principles, 495. 

Cosr DETERMINATION PRINCIPLES* 
War Department Termination Accounting Manual 
(TAM), 450; new uniform Statement of Principles 
for Determination of Costs (text), 511-4}; certain 
includable and excludable costs, 482-7; certain 
accounting complexities in separate contract treat- 
ment, 533; suggested mandatory formulation 
coupled with modification of role of G.A.O., 543. 

Cosr-PLus ConTRACTS 
application of termination principles, 497; pro- 
rating the contractor’s fee, 497; special problems 
in disposition of property, 497-8; special problems 
relative to subcontracts, 499-500; final settlement 
agreement terms, 500. 


DEMOBILIZATION 
general discussion, 436 ff., 554 ff. 
Director oF Contract SETTLEMENT* 
suggestion for duties and powers, 556-7. 
Dispostr1on OF PRroPpEeRrty* 
policy in standard forms of termination articles 
and administrative directives, 471-2; Baruch Re- 
port’s recommendations, 471, note 119; steps, 
472; retention or return at less than cost, 472; 
administrative standards for the contracting officer, 
473; loss from excess inventory, 473. 


GENERAL ACCOUNTING OFFICE 
position in negotiated settlements, 461; in settle- 
ments by formula, 491; views expressed at com- 
mittee hearings, 501 ff.; no need for negotiated 
settlement if audit further limited by legislation, 
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534; statutory modification of G.A.O.’s review 
coupled with designation of settlement formulas, 


543- 
Globe Indemnity Co. v. United States, 461. 


INTERIM Financinc* 


proposals of the Baruch report, 445; the contractor’s 
dilemma, 477; partial payments, 477; reaching the 
subcontractor, 478; advance payments, 478; guaran- 
teed loans, 479; V, V-T and T loans and their 
limitations, 550-3; various types of interim financ- 
ing and need for legislation, 549-53. 


LEGISLATION (see RoLE oF ConGREss). 


Murray-GeorceE Biti* 


recognition of conclusiveness of contracting officer’s 
settlements, 507-8; hope for proper solution of 
subcontract problems, 525; policy statement on 
compensation and cost principles, 544; policy on 
providing quick financing, 549. 


NEGOTIATED SETTLEMENT 


legal bases, 459-61; avoiding General Accounting 
Office audit, 461; difficulties in absence negotia- 
tion clause, 462-4; advantages, 464-5; flexibility in 
amounts payable, 480; formula clauses as a guide, 
481; statements constituting contractor’s settlement 
proposal, 481; essentials of Government “office 
review” of data, 482; accounting checks, 482; 
costs and profits on uncompleted portions, 483; 
post-termination costs, 483; application of Prin- 
ciples of Cost Determination, 483; included and 
excluded costs, 483-7; profit allowance, 487-90; 
no need of negotiated settlement if legislative 
limits put on G.A.O., 534; relationship to formula 
settlement, 543. 


Orrice oF War MosiLizaTIon* 


recent activities, 444, 445-7 (Baruch Report), 451; 
suggested responsibilities, 557. 


ProrFits 


allowance for anticipated profits on uncompleted 
work, 487-90; in formula settlement, 491-2; uader 
preliminary contractual instruments, 494; cost- 
plus contracts, 497; text of uniform and standard 
clauses, 509, 515. 


RENEGOTIATION 


relation to problems in contract termination, 485, 
508, 534-6. 


Ricut To TERMINATE 


reservation of right as not invalidating contract, 
465; distinguished from breach of contract, 467; 
“termination” not equivalent to legal termination 
of the contract relationship, 469. 


* See, also, Index to Part II of this Symposium. 
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Roe or ConGREss 


probable control over policies, 444; piece-meal 
legislation, 444; the swing toward congressional 
assertiveness, 540; acceleration in termination in- 
terest, 541; bills introduced, 541; impetus from 
the Comptroller General’s stand, 541-2; four 
major problems, 542; basic contract settlement 
questions needing legislative answers, 543-9; de- 
termination of amount payable, 543; legislative 
modification of role of G.A.O., 543; responsibility 
toward subcontractors and suppliers, 544; decen- 
tralization of settlements, 546-7; achievement of 
uniformity and simplicity, 547; providing an ap- 
peals system, 548; protection against overpayment 
and fraud, 548; records and checks, 548; status 
of informal commitments, 549; financing needs 
and legislation, 549; role of the R.F.C. and other 
agencies, 552-3; putting released resources back 
to work, 553-4; pattern of terminations, 554-6; 
present lack of authoritative demobilization ma- 
chinery, 554; areas of friction, 555-6; administra- 
tive machinery and suggested function of Director 
of Contract Settlement, 556-7; suggested role of 
Office of War Mobilization, 557-8; continuous 
Congressional vigilance, 558. 


SETTLEMENT BY FoRMULA 


basis of. settlement, 456-7, 490-1; agency audit 
and General Accounting Office audit, 491, 492; 
recourse in disagreement over factual determina- 
tions of costs or profits, 491. 


SUBCONTRACTS 


notice to prime contractor requiring termination of 
subcontracts, 474; official form of notice prime- 
to-sub contractor, 474; settlement as the sphere 
of prime contractor, not of Government, 474, 536, 
544; contracting officer’s approval of prime-sub 
settlements, 474-5; damages for breach of sub- 
contract by termination, 475; prime contractor’s 
responsibility in scrutiny of subcontractor’s cost 
statements, 476; withholdings, 477; general discus- 
sion, 518-28; difficulty in absence of contractual 
relationship government-to-subcontractor, 519; 
problems confronting subcontractor, 519; prob- 
lem of the weak link in the chain of debtors, 
520; limitations on the escrow device, 520; sub- 
contractor’s risk in prime cancellations for default, 
520; lessened risk in new uniform termination 
article, 521; need for subcontractor reassurance 
irrespective of prime’s solvency, 521; bases of 
settlement, 521; absence of termination clauses in 
subcontracts, 521; importance of contracting 
officer’s approval of subcontract claims, 522; sub- 
contractor’s risk and the common law damages 
tule, 522; importance of time element in pay- 
ments, 523; prime’s financing methods and 


jeopardy to subcontractors, 524; need of industry 
preparedness, 524; group settlements, 525; need 
for financing techniques, 527; blank check vs. 
penny .pinching, 528. 
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TERMINATION CONTRACTUAL CLAUSES 

new uniform termination article for fixed price 
supply contracts (text), 509-11; former standard 
War Department termination articles still prevail- 
ing in many existing contracts (text), 514-7; 
analyses of provisions in old and new termination 
articles, 453-9; necessity for modification and sug- 
gested modifications to meet problems of company 
settlement, 533-4. 


TERMINATION PoLiciEs AND PROCEDURES 


general discussion, 449-517; Joint Contract Termi- 
nation Board and problems under consideration, 
451; goals of termination policy and procedure, 
452; development of contractual termination 
clauses, 452-9; termination clauses in contracts 
before Feb. 20, 1944, 453-4; brief analysis of new 
uniform termination clause and comparison with 

, Older clauses, 454-5; negotiated settlements—legal 
bases, 459-61; —side-stepping the General Ac- 
counting Office, 461; —difficulties in absence 
negotiated settlement clause, 462-4; —advantages, 
464-5; right to terminate, 465-7; choice of con- 
tract to be terminated, 467-8; notice of termina- 
tion and preliminary procedures, 468; instructions 
to contractors, 469; points covered in preliminary 
conference, 470; disposition of property, 471-3; 
subcontract termination, 473-7; interim financing, 
477-9; standards and procedure in negotiating 
settlement, 480-90; formula settlement, 490-2; 
equitable adjustments under “changes” clauses, 
492; terminations under letter purchase orders, 
letters of intent and other preliminary instru- 
ments, 493-5; lump sum construction contracts, 
495-6; cost-plus contracts, 496-500; terminations 
and Congress, 500-8. 


United States v. Corliss Steam Engine Co., 460. 


War ApjUsTMENT PROBLEM 

early postwar planning, 430; avoidance of pub- 
licity for fear of adverse propaganda, 430-1; prob- 
lems of transition, 432 ff.; magnitude of the recon- 
version job, 433; development of industrial mobi- 
lization, 433-4; results of industrial mobilization, 
434-5; conversion and reconversion of plants, 
435-6; industrial demobilization, 436; problem 
of synchronizing cancellations with lifting of 
controls, 436; amount of contract terminations, 
437; global war stage, 437; Pacific war stage, 438; 
military requirements, 438; selection of companies 
to make civilian goods, 438; relative efficiency of 
concerns, 439; efficiency in use of natural resources, 
440; consistency with economic pattern for the 
future, 440; considerations regarding competitive 
position, 441; problems of competitive position, 
442; variations of competitive issues, 443; estab- 
lishing general policies, 444; necessity for corre- 
lating the taxation program, 444; and pricing 
policies, 445; main points of the Baruch Report, 
445-7; execution of policies, 447; role of business 
leadership, 448. 














AccOUNTING PROBLEMS 


Directive establishing principles for cost determi- 
nation by contractual agreement, 594-5; adminis- 
trative statement of objectives on unsettled prob- 
lems, 595; types of accounting problems, 596; 
basis of settlement: agreement and disagreement 
settlements, 596-7; what constitutes recognized 
commercial accounting practices, 598 ff.; inade- 
quacy of normal commercial accounting methods 
as applied to termination, 599-60; exclusion of 
costs included in renegotiation refunds, 600; criti- 
cism of such exclusion, 600-2; elements of 
costs, 602 ff.; common inventory, 602; deprecia- 
tion, 603; loss on special facilities, 603; experi- 
mental and research expense, 603; special leases, 
603; advertising, 604; limits on aggregate over- 
head, 604; initial loading costs, 604; items ex- 
cluded, 605; verification procedure, 605; responsi- 
bility for examining and settling subcontracts, 
606; desirability of “over-all” verification and 
settlement, 607; work stoppage and inventorying, 
608; disposal of materials, 609; methods of settle- 
ment as affecting application of accounting princi- 
ples, 611; settlement expenses, 611; presentation 
of termination data in financial statements, 612; 
cost principles as affected by the Contract Settle- 
ment Act, 686 ff. 


ADMINISTRATIVE AND JUDICIAL MACHINERY FOR 


TERMINATIONS 

policy determinations, 659; Office of War Mobili- 
zation, 659; Advisory Unit for War and Post-War 
Adjustment Policies, 660; Joint Contract Termina- 
tion Board, 660; Surplus War Property Adminis- 
tration, 662; role of procurement agencies, 663; 
congressional proposals, 663; Director of Contract 
Settlement, 664; proposals regarding finality of 
settlements, review, bases, subcontractors, General 
Accounting Office, 664 ff.; administration of settle- 
ments: the procurement agencies, 665; War De- 
partment set-up, 666; review of settlements, 668; 
role of General Accounting Office, 669 ff.; same, 
congressional proposals, 672; disposal of dis- 
agreements, 673; claims, suits or disputes, 673; 
prerequisites to filing claim or bringing suit, 675; 
handling of claims by General Accounting Office, 
676; review by Comptroller General, 677; claims 
as bases of court action, 678; Congress as last 
resort, 679; legislative proposals for disputed 
claims, 680; proposed Appeal Board, 681. 


ARBITRATION 


settlement by arbitration, legislative proposals, 
680; provisions for settlement, in Contract Settle- 
ment Act of 1944, 688. 


BarucH-Hancock REporT 


statement of objectives, 595; recommendations as 
to property disposals, 638; suggestions to the Sur- 
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plus Administrator, 639; views on plant clearance, 
647, 656; coverage and blind spots, 661. 


CoMPTROLLER GENERAL (see GENERAL ACCOUNTING 
OrFice). 

Contract SETTLEMENT ACT OF 1944 
background, 683-5; Murray-George Bill, 684; 
principles of the Act, 685; Office of Director of 
Contract Settlement, 685; Advisory Board, 685; 
basis of settlement, 686 ff.; agreement or determi- 
nation, 686; cost principles, 686 ff.; bases for re- 
opening settlements, 687; action by a review board 
when over $50,000, 687; appeals, 687; Appeal 
Board and the courts, 688; removal of the one- 
choice limitation, 688; arbitration, 688; agencies 
as mediators or arbitrators, 688; Court of Claims, 
additional commissioners and auditors, 688; 
interim financing, 689; removal and storage of in- 
ventories and machinery, 689; protection of 
smaller war contractors, 689-90; protecting sub- 
contractor against prime contractor’s default, 690; 
protection of Government, 690; role of General 
Accounting Office, 691; continuous congressional 
surveillance, 691; need for other reconversion 
legislation, 692. 


Disposirion OF Property: CONTRACTOR-OWNED 
PROPERTY 
as part of the contract termination procedure, 
646 ff.; general objectives and policies, 646-7; 
common basis of dispositions and settlement agree- 
ments, 647; allocability, 647-8; assistance of prime 
contractors, 648; disposition procedures, 649; in- 
ventory lists, 649; standard inventory forms, 650; 
basic steps in inventorying, 650; breakdowns, 
650; salvage and scrap, 651; review in cases 
involving over $50,000; pricing policy as to scrap, 
653; the buyer’s covenant as to use, 653; selling 
procedures for usable property, 653; exploring 
potential purchases, 654; assistance of Government 
agencies, 654; pricing policies in the May 25, 1944, 
revision of Procurement Regulation 7, 655; blanket 
approval to contractors to make sales, 655; clear- 
ing of plant, 656; the 60 day rule, 656; alloca- 
tion of risk under the 60 day limit, 656; specific 
regulations in PR-15, 656; storage at contractor’s 
plant, 657; subcontractors, 658; provisions of 
Contract Settlement Act of 1944, 689. 

DisposiT1on OF PROPERTY: FEDERALLY Ownep Sur- 
PLUSES 
causes of surpluses, 633; World War I record, 
634; Executive Order No. 9235, 635; War De- 
partment’s Procurement Regulation No. 7, 637; Sur- 
plus War Property Administration: creation, back- 
ground, constituency, role, 637 ff.; operating agen- 
cies in property disposition, 638; statement of 
policies in dispositions, 639; current disposals of 


*See, also, Index to Part I of this Symposium, supra p. 693, contents of which are given in 
the Foreword of this issue, supra p. 561. 
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consumer goods, 639; stages in development of 
surpluses, 640; main objectives in property dis- 
position, 641; inventorying problems, 641; re- 
cording and reporting surpluses, 642; standard 
detailed classification problem, 642; war plants 
problems, 643; extent of Government ownership, 
manufacturing facilities, 644; diversity of legisla- 
tive proposals, 645. 

Executive Orver No. 9235 
on surplus property utilization, 636. 

Executive Orpver No. 9347 
establishing Office of War Mobilization, 660. 

Executive Orper No. 9425 
establishing Surplus War Property Administration, 
637. 

Executive Orper No. 9427 
establishing Retraining and Reemployment Ad- 
ministration, 662. 


GENERAL ACCOUNTING OFFICE 

contention over finality of settlements by agree- 
ment, 597; role, in proposed legislation, 665, 667, 
672 ff.; review of settlements, 669; history of the 
office, 670; extent of legitimate concern in settle- 
ments, 670 ff.; role in handling claims, 673, 
676 ff.; role under Contract Settlement Act of 
1944, 691. 


INTERIM FINANCING 
program envisaged by Contract Settlement Act 
of 1944, 689. 


Lazsor AND TERMINATIONS 

concern over income maintenance and job stability, 
613; subsidiary considerations, 613; labor’s rejec- 
tion of “mature economy” theory, 614; contract 
termination as mechanism of purposeful transition, 
614; post-war objectives, 615; immediacy of the is- 
sues, 616; extent of prospective demobilization, 
618; the enlarged labor force, 619; technological 
advances, 619; concentration of war industries, 
620; distress areas, 621; need for unified demobili- 
zation policy, 622; reconversion not simply con- 
version in reverse, 623; role of labor and manage- 
ment in formulation reconversion policies, 623; 
need for over-all legislative program, 624; Kil- 
gore Bill, 624; labor’s concern with administra- 
tive decisions, 625; distribution of terminations, 
626; considerations of distribution of industrial 
manpower, 627; inventory of skills, 627; limita- 
tions in reconversion reserves, 628; issues of trade 
union policy, 628 ff.; seniority, 629; dismissal pay, 
629; military service clauses in labor contracts, 
631; collective bargaining and the reinstatement 
of servicemen, 631; needed harmonization of law, 
policy and termination procedures, 632. 


LecisLaTION (see Contract SETTLEMENT AcT OF 
1944). 





InpEx—War Contract Termination (Part II) 


Murray Birt (see Contract SETTLEMENT AcrT oF 
1944). 


RECONVERSION Costs 
allowance, compared with direct aid for financing 
reconversion, 628; (in general, see Accounting 
Problems). 

RENEGOTIATION 
exclusion of costs included in renegotiation re- 
funds from costs to be included in termination 
settlements, 600. 


SMALLER War ConTRACTORS 
provisions of Contract Settlement Act of 1944, 
689-90. 

SraNDARD CommopiTy CLASSIFICATION 
Technical Paper No. 26, 643. 

Statutes (see Contract SETTLEMENT ACT OF 1944). 

Surpcus War Property ADMINISTRATION 
establishment, 637; background in the Baruch- 
Hancock report, 638; constituency, 638; role, 
638 ff.; statements on salvage and scrap, 651. 


TERMINATIONS AFTER WorLtp War I 
procurement program at the time of armistice, 
564 ff.; size of procurement program, 565; con- 
version and concentration of industry, 566; legal 
bases of termination of contracts, 567 ff.; diver- 
gencies as to termination clauses, 567 ff.; emer- 
gence of standard clauses, 568; bases of settle- 
ment, 569; limited statutory bases for termina- 
tions, 569; common law principles of Contract: 
implied power to terminate, 570; measure of 
damages, 571; doctrine of frustration, 571; eco- 
nomic policy issues, 572 ff.; abrupt vs. tapered 
termination, 572; no solution of post-war job 
dislocation, 573; legal bases and economic policies 
of terminations in practical operation, 574 ff.; 
initiation and handling of cancellation proposals, 
574; cancellation left to procurement agencies, 
574; impingement of industry and labor views, 
575-7; recommendations of the Employment Serv- 
ice, 577; practical disregard of job dislocation 
angle, 577; rate of cancellation, 579; settlement 
formula and elements of compensation, absent 
contractual provisions, 577-80; interim financing, 
580; administrative procedure, 581 ff.; difficulties 
over informal contracts, 582; Dent Act, 583; 
tightening investigative procedures, 584; problem 
of loss of anticipated profits: judicial decision, 
586; statutory just compensation, 586; review by 
Department of Justice, 587 ff.; review beyond as- 
pects of fraud, 589; list of legal points in examin- 
ing wartime contracts, 589-91; lessons from World 
“War I, 592-3. 


Wortp War I (see TERMINATIONS AFTER WorLD 
War I). 








